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Uwzględniając podane wyżej argumenty, należy stwierdzić, że art. 70 § 6 
pkt 1 ordynacji podatkowej jest niezgodny z gwarantowaną w art. 20 Konstytucji 
RP wolnością gospodarczą.

4. Wnioski de lege ferenda

Niekonstytucyjność ustawowej regulacji zawieszenia biegu przedawnienia zo-
bowiązań podatkowych może rodzić określone skutki w trakcie bezpośredniego 
stosowania Konstytucji przez sądy administracyjne. Podsumowując dotychcza-
sową praktykę orzeczniczą NSA, A. Kabat stwierdza: „Jest charakterystyczne, 
że postać bezpośredniego stosowania ustawy zasadniczej występuje dość często 
w sprawach podatkowych. (…) należy dodać, że niekiedy składy orzekające NSA 
rezygnują z możliwości skorzystania z wspomnianego uprawnienia i występują 
w sprawie z pytaniem prawnym do TK (…). Powyższa praktyka dotyczy wy-
padków, w których »wątpliwy konstytucyjnie« akt odnosi się do szerszego kręgu 
adresatów i dotyczy ważnych materii”20. Ponadto NSA, uznając prawo sądów do 
incydentalnego badania zgodności aktów normatywnych z Konstytucją, powołuje 
art. 184 Konstytucji przyznający NSA i sądom administracyjnym kompetencję 
kontroli działalności organów administracji publicznej i zauważa, że działalność 
ta polega nie tylko na stosowaniu prawa, ale także na jego tworzeniu21.

Od bezpośredniego stosowania Konstytucji przez sądy administracyjne wy-
daje się korzystniejsze, z punktu widzenia obrotu prawnego, wydanie przez usta-
wodawcę norm zgodnych z Konstytucją i ostatecznie rozstrzygających na dłuższy 
czas kwestię zawieszenia przedawnienia zobowiązań podatkowych. Powinien 
jednolicie uregulować ją w prawie podatkowym i w ustawach karnych (kodeksie 
karnym i kodeksie karnym skarbowym), stosując te same zasady dotyczące za-
wieszenia biegu przedawnienia. Najlepsza byłaby w art. 70 § 6 pkt 1 ordynacji 
podatkowej formuła, głosząca, że zawieszenie biegu przedawnienia następuje 
z dniem wszczęcia „przeciwko osobie” postępowania karnego lub postępowania 
w sprawie o przestępstwo skarbowe bądź wykroczenie skarbowe, co oznacza 
wejście procesu do fazy in personam. W takim wypadku ustawodawca przyjmie 
rozwiązanie, dzięki któremu z jednej strony podatnik zostanie poinformowany 
o zawieszeniu biegu przedawnienia, a z drugiej strony zapewniona zostanie rów-
nowaga między nałożeniem na podejrzanego negatywnych konsekwencji a przy-
znaniem mu środków prawnych do obrony jego praw.

Summary

of the article: On the constitutionality of the statutory regulation of tax liabilities 
time-barring suspension

The Constitution of the Republic of Poland does not regulate in full the institution of 
time-barring and sets out only the exceptions to its application to the extent provided for 

20 A. Kabat, Bezpośrednie stosowanie Konstytucji RP w orzecznictwie Naczelnego Sądu Admini-
stracyjnego, w: Bezpośrednie stosowanie Konstytucji Rzeczypospolitej Polskiej, pod red. K. Działochy, 

Warszawa 2005, s. 95.
21 Por. np. wyrok NSA z 16 stycznia 2006 r., 1 OPS 4/05.
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by the penal law. It must be concluded in the light of the Constitutional Tribunal’s and the 
Supreme Court’s decisions and the views presented in the science of law that the consti-
tutionally protected right to time-barring does not exist. The legislator may freely shape 
the time-barring, but its legal constructions in the individual branches of law must be 
consistent with the Constitution. In tax law the basic purpose of time-barring is to ensure 
the certainty of legal transactions.

Under Art. 70.6.1 of the Tax Code the time-barring of liabilities is suspended on the 
date of instituting the criminal proceedings or proceedings in the case of a fiscal offence 
or a fiscal petty offence. This statutory provision changes the limit of time-barring and 
the tax authority does not inform the taxpayer that the proceedings in the case of a fiscal 
offence were instituted and for quite a long time the taxpayer may act having trust in the 
legal norm permitting the tax liabilities time-barring. This violates the principle of the 
citizens’ trust in law stemming from the principle of the democratic state of law expressed 
in Art. 2 of the Constitution of the Republic of Poland. Furthermore, it violates the fre-
edom of business (Art. 20 of the Constitution) as the person carrying on business activity, 
having trust in the period of time the lapse of which bars tax liabilities specified by law 
and making decisions after its lapse, may be surprised by the tax authority and forced to 
discharge the tax liabilities it deemed to be time-barred which it is unable to pay due to 
the lack of funds. The unconstitutionality of the tax liabilities time-barring suspension 
may have specific results in the course of the direct application of the Constitution by the 
administrative courts.

From the perspective of the legal relations the legislator issuing the constitutional 
norms finally determining for a long time the issue of suspending the time-barring of tax 
liabilities seems more favourable than the direct application of the Constitution by the 
administrative courts. This issue should be universally regulated in the tax law and the 
criminal laws (the Criminal Code and the Fiscal-Criminal Code) using the same princi-
ples concerning the suspension of operation of time-barring.
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Summary

of the article: Proceedings concerning preparation of investment regarding a pu-
blic-use airport as the example of “exceptional” administrative proceedings

The proceedings concerning preparation of investment regarding a public-use air-
port is regulated in Act on Special Principles of Preparing and Implementing Investments 
Regarding Public-Use Airports dated 12 February 2009. These proceedings precede the 
commencement of the construction works. In the matters not regulated by the Act the 
provisions of the Administrative Proceedings Code will apply. The proceedings are ini-
tiated at the request of the authorised person. The materially competent authority con-
ducting the proceedings and issuing the decision in the 1st instance is the voivod. Prior to 
filing its application the applicant should obtain the positions, opinions and other docu-
ments required by law. The application’s defects are rectified on the general terms and 
conditions. The authority or body the applicant requested for an opinion should take its 
position within the specified period of time and the failure to issue the opinion is equal 
to issuing a positive decision. The authority gives notice of instituting the proceedings 
to the applicant and the owners of holders of the right of perpetual usufruct of the real 
properties referred to in the application. The remaining parties are notified by public 
announcements. The deadline for considering the case is three months and starts on the 
date of filing the application. If the deadline is not observed and the decision is not made 
in 95 days of the proceedings institution date the authority of higher instance must impose 
on the 1st instance authority the penalty of PLN 500 per each day of delay. The proce-
edings are closed with issuing the decision on granting the permit to implement the in-
vestment regarding the public-use airport; in principle the decision may also be negative. 
The decision closing the proceedings is served upon or notified to the parties in the same 
manner as when the parties were notified of opening the proceedings. The decision has 
numerous legal effects: obtaining a permit is equal to obtaining the decision on the terms 
and conditions of land development and management and the building permit, the deci-
sions expires a limited property right, has the expropriating effect, etc. The decision may 
be appealed against to the minister in charge of construction and zoning. The period of 
time for bringing an appeal for the party who did not receive the decision in writing starts 
after the lapse of 14 days of the date of announcement (Art. 49 of the Administrative 
Procedure Code). The act specifies the time limit of 30 days for the authority of the 2nd 
instance to consider the case in the appellate proceedings. The party may challenge the 
inaction of the appellate authority on the general terms and conditions. The decision of 
the appellate authority is serviced in the same manner as in the case of the decision made 
by the authority of the 1st instance. The legislator attempts to stabilise the issued decision. 
Under the act it is not possible to quash the decision as a whole or declare it invalid in the 
appellate proceedings or the proceedings before an administrative court when only a part 
of the decision concerning the real property or a plot of land suffers from a legal defect. 
A final decision may not be declared invalid in the extraordinary administrative proce-
edings if the application to declare it invalid is made after the lapse of 14 days of the date 
on which the decision became final and at the same time the investment was commenced. 
The voivodship administrative court’s ability to declare invalid or quash the decision when 
it admitted the complaint against the decision suffering from qualified defects referred to 
in Art. 145 or 156 of the Administrative Procedure Code declared immediately enforce-
able became limited. After the lapse of 14 days of the commencement of the construction 
works the administrative court may only declare that the decision violates law for the 
reasons set out in Art. 145 or 156 of the Administrative Procedure Code.
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wreszcie, jest organem nadzoru uprawnionym do uchylenia rozstrzygnięć podle-
głych mu organów uczelni z powodu ich sprzeczności z obowiązującymi w uczelni 
przepisami prawa. W prowadzonych przez rektora postępowaniach stosuje się 
odpowiednio przepisy k.p.a., które doznają jednak istotnych wyłączeń z uwagi na 
charakter rozstrzygnięć tego organu wydawanych w indywidualnych sprawach stu-
denckich i brak nad nim przełożonego służbowego oraz organu wyższego stopnia. 
Działalność rektora w tych sprawach podlega kognicji sądu administracyjnego, 
o ile ma charakter zewnętrzny, przy czym w tych przypadkach mogą kontroli le-
galności być poddane zarówno akty wydane przez ten organ, jak i bezczynność 
w ich wydaniu.

Summary

of the article: The procedural position of a public university vice-chancellor in the 
individual student cases

Under the Act on the System of Higher Education dated 27 July 2005 a vice-chan-
cellor is, apart from the heads of the basic organisational units, the one-person authority 
of a college authorised to make decisions in all the college-related matters, except for 
the matters reserved by law or the statutes to the scope of powers of the other college 
authorities or the chancellor. However, a vice-chancellor is not a public administration 
authority within the systemic meaning but merely an authority of an organisational unit 
which is not a government or a local-government authority, appointed to perform public 
tasks and authorised to enter into the legal-administrative relations. In the individual 
student cases a vice-chancellor plays a few roles. First of all, he is an authority considering 
appeals against the decisions made by the head of the basic organisational unit, irrelevant 
of the fact whether these decisions are of external nature or were issued in exercising the 
so-called internal management of an institution. Secondly, a vice-chancellor is the higher 
degree authority authorised to initiate the so-called exceptional procedures in the cases 
completed with the final decisions made by the head of the basic organisational unit and 
to perform other tasks within the competence of the higher degree authority in the Ad-
ministrative Procedure Code. Thirdly, he is a supervision authority authorised to annul 
the decisions of the subordinate college authorities for their non-compliance with the laws 
and regulations prevailing in the college. In the proceedings before the vice-chancellor 
the provisions of the Administrative Procedure Code are applied accordingly, but with 
many exceptions given the nature of his decisions issued in the individual student cases 
and the vice-chancellor has no superior or a higher instance authority. The vice-chancel-
lor’s activities in these matters are within the powers of an administrative court if they 
are external, and in these cases both the acts issued by this authority and its inaction are 
subject to verification of legality.
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dura przyznawania dopłat, w formie szczątkowej, ale jednak zachowuje pewne 
elementy tradycyjnej administracji – rozstrzygnięcie w formie decyzji admini-
stracyjnej, dwuinstancyjność, prawo skargi do sądu. W wielu innych przypadkach 
rozstrzygnięcia występują w formie umów cywilnoprawnych, zawieranych uzna-
niowo, zatem zaskarżanie odmowy zawarcia takiej umowy może się odbywać je-
dynie w drodze skomplikowanego powództwa cywilnego.

Postępowania w zakresie instrumentów interwencjonistycznych państwa, 
które można by nazwać quasi-administracyjnymi bądź pozaadministracyjnymi, 
nie doczekały się jeszcze szczególnej uwagi ze strony doktryny. Problem zaś jest 
o tyle istotny, że dotyczą one coraz szerszej sfery funkcjonowania gospodarki, 
zatem sklasyfikowanie ich oraz objęcie skutecznym nadzorem procesowym wy-
daje się interesującym kierunkiem badań naukowych.

Summary

of the article: The special administrative proceedings in the cases for awarding pay-
ments from the direct support schemes in agriculture - the outline of problems

In Poland we can currently observe the process of emancipation of the State’s inte-
rventionist instruments from the regime of the administrative proceedings and the super-
vision exercised by the administrative courts. This is achieved via quasi-administration 
represented by various types of funds, agencies functioning in the form of the state-owned 
legal persons. Their scope of activity consists in redistribution of the public and EU funds 
to public and private entities. The use of “quasi” in this case is fully justified as these units 
are not a part of the traditional administrative structures and their legal personality is 
separate from these of the State Treasury and the local government units. This article 
discusses the aid measures for the agriculture and rural development distributed by the 
Agency for Restructuring and Modernisation of Agriculture. The specific nature of the 
proceedings to award the aid measures in agriculture as well as the other proceedings 
concerning aid under the State’s interventionist instruments have remained beyond the 
doctrine’s interest so far. This article was supposed to describe the prevailing legal proce-
dures in this respect, compare them with the Administrative Procedure Code as the stan-
dard form, to verify the purposefulness and effectiveness of the adopted solutions against 
the background of the judicature, to analyse their constitutionality and to formulate the 
de lege ferenda postulates.

The analysis of the subsidy granting procedure in the direct support schemes within 
the scope of Art. 3.2 and 3.3 of the Act on Payments under the Direct Support Schemes 
dated 26 January 2007 leads to the conclusion that it excludes the principles of the objective 
truth, the active participation of a party in the proceedings, the openness of proceedings 
and free access to information and therefore violates Art. 2 and 46 of the Constitution 
of the Republic of Poland and Art. 6 of the European Convention for the Protection of 
Human Rights and Fundamental Freedoms. Furthermore, it is an ineffective solution not 
affecting the efficiency of the subsidy granting scheme and its only purpose is to ensure 
the unjustified strengthening of the public administration authority’s procedural position 
at the expense of the party’s basic rights and powers. In the author’s opinion the provision 
in question should be deleted or substantially modified.
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Niewątpliwie wskazane byłoby podjęcie uchwały mającej na celu wyjaśnienie 
przepisów art. 84c u.s.d.g i odpowiedniego trybu postępowania, gdyż – jak widać 
z opisanych wyroków – problem ten już wywołał rozbieżności w orzecznictwie 
sądów administracyjnych.

Jak powołano na wstępie artykułu, na razie liczba sprzeciwów wnoszonych 
przez przedsiębiorców nie jest znacząca, ale popularność tego środka zaskarżenia 
z pewnością będzie rosnąć. Mała liczba wnoszonych sprzeciwów wynika nie tyle 
z nieskuteczności nowelizacji u.s.d.g, ale ze zmiany taktyki działania organów, 
w tym przede wszystkim urzędów kontroli skarbowej, które zbierają materiał do-
wodowy w postępowaniu kontrolnym, a kontrolę wszczynają w większości przy-
padków tylko wtedy, kiedy ustawa pozwala im na wyłączenie stosowania limitów 
czasowych trwania kontroli. Słaba znajomość i niezrozumienie nowych przepisów 
przez przedsiębiorców powoduje, że część „sprzeciwów” wnoszona jest bezza-
sadnie, tzn. wtedy, kiedy organy skarbowe nie prowadzą kontroli podatkowej, lecz 
postępowanie kontrolne bądź podatkowe.

Summary

of the article: Objection to the inspection activities in the administrative court de-
cisions 

The amendments to the Act on Business Activity Freedom dated 2 July 2004 (the 
ABAF) entered into force on 7 March 2009. Since then the tax inspection of a taxpayer 
being an undertaking has been governed by the provisions of Chapter 5 of the ABAF. One 
of the fundamental amendments to the inspection of taxpayers being undertakings was 
granting them the right to bring an objection against the institution and performance of 
the inspection activities by the inspection authorities, including the tax inspection offices 
to whom until then the ABAF had not applied.

The main reason for introducing the institution of the objection was withholding the 
inspection activities when they are carried on in breach of the principles set out in the 
ABAF. More than a year has lapsed since the effective date of the amendments to the 
ABAF which allows the author to present the preliminary evaluation of the effect an 
objection may have on the tax inspection from the perspective of both the undertakings 
and the tax authorities. This evaluation is not favourable as the objection has failed to 
become a useful measure of protection of the undertakings’ rights in the course of a tax 
inspection, and when it is used, it is usually used improperly.

The doubt arising in the practice of the tax authorities’ activities concerns the method 
of considering an objection which is inadmissible due to the lack of the formal legal gro-
unds being the so-called quasi-objection. These are the situations when an undertaking 
charges the tax authority with such violation of the procedure which is not listed as the 
grounds for bringing an objection in Art. 84c.1 of the ABAF or is listed as an exception in 
Art. 84d, resulting in the objection becoming inadmissible.

Given that the procedure of considering the quasi-objection brought so is not regu-
lated in the ABAF, then solving this problem by way of the systemic interpretation one 
must adopt the method of consideration of such inadmissible objection, taking into ac-
count the purpose of introducing a provision and the effects the decision will have on the 
taxpayer’s rights. The practice of the tax authorities’ activities to date has shown that the 
uniform operating procedure has not been developed. As a result the quasi-objections are 
considered in different ways and therefore the undertakings themselves have doubts con-
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cerning the correct method of challenging the decision of the 1st instance authorities but 
they enjoy different scopes of powers in this respect, depending on the authority in charge 
of the tax inspection and its practice in considering the quasi-objections.

Therefore, the solution would be ensuring the coherent activities of the administrative 
courts which by passing judgements may interpret the disputed provisions and create a co-
herent line of adjudication. Analysing both the decisions of the fiscal authorities and the 
judicial decisions concerning the consideration of the quasi-objections brought in breach 
of the ABAF, the author has managed to identify as many as six methods of their consi-
deration.


