
rok XV nr 5 (86)/2019
Warszawa 2019



WYDAWCA
Naczelny Sąd Administracyjny

KOMITET REDAKCYJNY

REDAKCJA
REDAKTOR NACZELNY prof. dr hab. Janusz Trzciński

ZASTĘPCA REDAKTORA NACZELNEGO prof. dr hab. Andrzej Gomułowicz
SEKRETARZ REDAKCJI mgr Małgorzata Sawicka-Jezierczuk (e-mail: msawicka@nsa.gov.pl)

RADA PROGRAMOWA
CZŁONKOWIE

prof. dr hab. Barbara Adamiak, dr Stefan Babiarz, prof. dr hab. Wojciech Chróścielewski, 
dr hab. Jacek Chlebny, mgr Irena Chojnacka, prof. dr hab. Roman Hauser, 

dr Andrzej Kisielewicz, prof. dr hab. Andrzej Skoczylas, sędzia NSA Maria Wiśniewska, 
prof. dr hab. Zbigniew Witkowski, prof. dr hab. Andrzej Wróbel, 

prof. dr hab. Marek Zirk-Sadowski

MIĘDZYNARODOWI CZŁONKOWIE
Dr., Dr. h.c. mult. Eckart Hien, Dr. Univ.-Prof., Clemens Jabloner,

Prof. JUDr Jan Filip, Sędzia Olof Olsson, Prof. Dr. Dr.h.c.mult. Rainer Arnold,
Prof. dr Georges Ravarani, Prof. dr hab. Virgilijus Valančius

*
redaktor tematyczny dr hab. Wojciech Piątek
redaktor językowy mgr Justyna Woldańska

redaktor statystyczny dr Michał Szwast

ADRES REDAKCJI
Naczelny Sąd Administracyjny

00-011 Warszawa, ul. G.P. Boduena 3/5
tel. 22 551-67-25, e-mail: msawicka@nsa.gov.pl; www.nsa.gov.pl/zeszyty-naukowe.php

© Copyright by Naczelny Sąd Administracyjny
Warszawa 2019

ISSN 1734-803X
Nr indeksu 204358

Liczba punktów za publikację wynosi 5.

Wersją podstawową (referencyjną) czasopisma jest wersja papierowa.

Wolters Kluwer Polska Sp. z o.o.
01-208 Warszawa, ul. Przyokopowa 33

www.wolterskluwer.pl

Dyrektor Działu Publikacji Periodycznych: Klaudia Szawłowska-Milczarek
klaudia.szawlowska@wolterskluwer.com

Szczegółowe informacje o prenumeracie czasopism można uzyskać
pod numerem infolinii: tel. 801 044 545, prenumerata@wolterskluwer.pl

Obsługa Klienta: tel. 22 535 82 72, księgarnia internetowa: www.profi nfo.pl

Skład i łamanie: Andytex, Warszawa
Druk ukończono w październiku 2019 roku. Nakład 1000 egz.



SPIS TREŚCI
Spis treści

STUDIA I ARTYKUŁY

Prof. dr hab. Zbigniew Kmieciak (Uniwersytet Łódzki)
Zakres stosowania przepisów Kodeksu postępowania administracyjnego o milczącym 

załatwieniu sprawy  ............................................................................................................... 9
Summary  .................................................................................................................................... 23

Prof. dr hab. Marek Szewczyk (Uniwersytet im.Adama Mickiewicza w Poznaniu)
Milczące załatwienie sprawy  ................................................................................................... 24
Summary  .................................................................................................................................... 42

Dr hab. Wojciech Piątek (profesor, Uniwersytet im. Adama Mickiewicza w Poznaniu)
Zrzeczenie się odwołania w ogólnym postępowaniu administracyjnym  ............................. 44
Summary  .................................................................................................................................... 58

Dr hab. Przemysław Ostojski (profesor, Wyższa Szkoła Zarządzania i Bankowości w Poznaniu)
Nowy tytuł wykonawczy w administracyjnym postępowaniu egzekucyjnym  .................... 60
Summary  .................................................................................................................................... 72

Dr Grzegorz Heleniak (adwokat; Biuro Rzecznika Praw Obywatelskich)
Termin do wniesienia skargi kasacyjnej przez Rzecznika Praw Obywatelskich  ................. 73
Summary  .................................................................................................................................... 90

Mgr Agnieszka Tałasiewicz (doradca podatkowy)
Mgr Aleksander Brzozowski (doradca podatkowy)
Wszczęcie postępowania karnego skarbowego jako przesłanka zawieszenia biegu 

terminu przedawnienia zobowiązania podatkowego  ........................................................ 91
Summary  .................................................................................................................................... 108

Dr Adrian Sypnicki (Katolicki Uniwersytet Lubelski Jana Pawła II)
Społeczna akceptacja przedsięwzięcia – wybrane zagadnienia  ........................................... 110
Summary  .................................................................................................................................... 120

VARIA

Informacja o dorocznej konferencji sędziów Izby Gospodarczej Naczelnego Sądu 
Administracyjnego na temat aktualnych problemów orzeczniczych, Trojanów, 27–29 maja 
2019 r.  ..................................................................................................................................... 121

ORZECZNICTWO

I.  Trybunał Sprawiedliwości Unii Europejskiej (wybór i opracowanie: prof. Andrzej 
Wróbel, mgr Piotr Wróbel)



Odesłanie prejudycjalne – Zasady prawa Unii – Autonomia proceduralna – Zasady 
równoważności i skuteczności – Zasada pewności prawa – Powaga rzeczy osądzonej 
– Zwrot podatków pobranych przez państwo członkowskie z naruszeniem prawa Unii 
– Prawomocne orzeczenie sądu nakładające obowiązek zapłaty podatku niezgodnego 
z prawem Unii – Skarga o wznowienie postępowania w odniesieniu do takiego 
orzeczenia sądu – Termin na wniesienie takiej skargi
Wyrok TS z dnia 11 września 2019 r. w sprawie Călin, C-676/17, ECLI:EU:C:2019:700 ... 123

II.  Europejski Trybunał Praw Człowieka (wybór i opracowanie: mgr Przemysław 
Florjanowicz-Błachut)
Realizacja konwencyjnego prawa do sądu a niepewność prawa z uwagi na rozbieżność 
orzecznictwa sądu administracyjnego ostatniej instancji
Wyrok ETPC z dnia 23 maja 2019 r. w sprawie Sine Tsaggarakis A.E.E. przeciwko Grecji 
(skarga nr 17257/13)  ....................................................................................................... 133

III. Sąd Najwyższy (wybór i opracowanie: mgr Michalina Szpyrka)
Postanowienie Sądu Najwyższego z dnia 23 stycznia 2018 r. (sygn. akt III SZP 4/17) 
[dot. domniemania legalności zarządzenia zastępczego wojewody]  ............................... 139

IV. Naczelny Sąd Administracyjny i wojewódzkie sądy administracyjne
A. Orzecznictwo Naczelnego Sądu Administracyjnego (opracowanie: dr hab. Marcin 

Wiącek)
1. Uchwała składu siedmiu sędziów NSA z dnia 3 czerwca 2019 r. (sygn. akt 

II FPS 1/19) [dot. przerwania biegu terminu przedawnienia zobowiązania 
podatkowego]  .......................................................................................................... 150

2. Uchwała składu siedmiu sędziów NSA z dnia1 lipca 2019 r. (sygn. akt I OPS 3/18) 
[dot. decyzji o zatrzymaniu prawa jazdy w przypadku przekroczenia prędkości]  ... 153

B. Orzecznictwo wojewódzkich sądów administracyjnych (wybór: prof. Andrzej 
Gomułowicz, opracowanie: dr hab. Marcin Wiącek)
1. Wyrok WSA w Olsztynie z dnia 11 września 2018 r. (sygn. akt II SA/Ol 429/18) 

[dot. charakteru prawnego uchwały rady gminy w sprawie utworzenia i statutu 
gminnej rady seniorów]  ........................................................................................... 159

2. Wyrok WSA w Białymstoku z dnia 24 października 2018 r. (sygn. akt I SA/Bk 
569/18) [dot. stawki VAT w przypadku wybudowania budynku mieszkalnego 
jednorodzinnego wraz z garażem wolnostojącym]  .................................................. 162

V.  Wnioski Prezesa Naczelnego Sądu Administracyjnego i pytania prawne sądów 
administracyjnych skierowane do Trybunału Konstytucyjnego 
(opracowała mgr Irena Chojnacka)
Pytanie prawne Naczelnego Sądu Administracyjnego; postanowienie z dnia 6 czerwca 
2019 r. (sygn. akt II OSK 166/18; sygn. akt TK P 20/19) [dot. braku odszkodowania za 
rozbiórkę obiektów reklamowych]  .................................................................................. 169

VI. Glosy
Dr hab. Przemysław Szustakiewicz (profesor, Uczelnia Łazarskiego w Warszawie)
Glosa do wyroku Naczelnego Sądu Administracyjnego z dnia 20 września 2018 r. 

(sygn. akt I OSK 1359/18) [dot. uprawnienia do żądania informacji publicznej]  ....... 172
Summary  ......................................................................................................................... 178

Dr Tomasz Grzybowski (adiunkt, Szkoła Główna Handlowa w Warszawie)
Mgr Magdalena Gródecka (starszy asystent sędziego, Naczelny Sąd Administracyjny)
Glosa do wyroku Naczelnego Sądu Administracyjnego z dnia 11 grudnia 2018 r. 

(sygn. akt I FSK 1701/18) [dot. kontroli kasacyjnej od wyroku wojewódzkiego sądu 
administracyjnego w trybie autokontroli]  ................................................................... 179

Summary  ......................................................................................................................... 187



Mgr Łukasz Woyda (asystent, Uniwersytet im. Adama Mickiewicza w Poznaniu)
Glosa do wyroku Naczelnego Sądu Administracyjnego z dnia 17 października 

2018 r. (sygn. akt II OSK 2132/17) [dot. postępowania egzekucyjnego 
w administracji]  .......................................................................................................... 188

Summary  ......................................................................................................................... 194

KRONIKA

Kalendarium sądownictwa administracyjnego (lipiec–sierpień 2019 r.) (opracowała dr 
Anna Rossmanith) .................................................................................................................... 195

BIBLIOGRAFIA

Publikacje z zakresu postępowania administracyjnego i sądowoadministracyjnego 
(lipiec–sierpień 2019 r.) (opracowała mgr Marta Jaszczukowa)  .............................................. 201



TABLE OF CONTENTS
Table of Contents

STUDIES AND PAPERS

Prof. dr hab. Zbigniew Kmieciak (University of Łódź)
Scope of application of the provisions of the Code of Administrative Proceedings 

regarding tacit disposition of a case  .................................................................................... 9
Summary  .................................................................................................................................... 23

Prof. dr hab. Marek Szewczyk (Adam Mickiewicz University, Poznań)
Tacit disposition of a case  ......................................................................................................... 24
Summary  .................................................................................................................................... 42

Dr hab. Wojciech Piątek (professor, Adam Mickiewicz University, Poznań)
Waiver of the right of appeal in general administrative proceedings  .................................. 44
Summary  .................................................................................................................................... 58

Dr hab. Przemysław Ostojski (professor, School of Management and Banking in Poznań)
New enforceable title in administrative enforcement proceedings  ...................................... 60
Summary  .................................................................................................................................... 72

Dr Grzegorz Heleniak (advocate; Offi  ce of the Polish Commissioner for Human Rights)
Time limit for lodging a cassation appeal by the Polish Commissioner for Human 

Rights  ..................................................................................................................................... 73
Summary  .................................................................................................................................... 90

Mgr Agnieszka Tałasiewicz (tax advisor)
Mgr Aleksander Brzozowski (tax advisor)
Initiation of fi scal penal proceedings as a premise for suspending the limitation period 

of a tax liability  ...................................................................................................................... 91
Summary  .................................................................................................................................... 108

Dr Adrian Sypnicki (John Paul II Catholic University of Lublin)
Social acceptance of an undertaking – selected issues  .......................................................... 110
Summary  .................................................................................................................................... 120

VARIA

Information on the annual conference of judges of the Commercial Chamber of the Supreme 
Administrative Court on current case-law issues, Trojanów, 27-29 May 2019  ......................... 121

CASE-LAW

I.  Court of Justice of the European Union (selected and prepared by: prof. Andrzej 
Wróbel, mgr Piotr Wróbel)



Reference for a preliminary ruling – Principles of EU law – Procedural autonomy – 
Principles of equivalence and eff ectiveness – Principle of legal certainty – Res iudicata 
– Refund of taxes collected by a Member State in violation of EU law – A non-appealable 
court decision imposing an obligation to pay tax contrary to EU law – Action for 
reopening of proceedings in relation to such a court decision – Time limit for bringing 
such an action
CJEU judgment of 11 September 2019 in Călin, C-676/17, ECLI:EU:C:2019:700  ............. 123

II.  European Court of Human Rights (selected and prepared by: mgr Przemysław 
Florjanowicz-Błachut)
Implementation of the conventional right to court and legal uncertainty due to the 
divergence of the case-law of the administrative court of last instance
ECtHR judgment of 23 May 2019 in case Sine Tsaggarakis A.E.E. v Greece (Application 
No. 17257/13)  .................................................................................................................. 133

III. Supreme Court (selected and prepared by: mgr Michalina Szpyrka)
Supreme Court order of 23 January 2018 (Case No. III SZP 4/17) [regarding 
presumption of legality of the ordinance of the voivodship governor]  ............................. 139

IV. Supreme Administrative Court and voivodship administrative courts
A. Case-law of the Supreme Administrative Court (prepared by: dr hab. Marcin Wiącek)

1. Resolution of a seven-judge panel of the Supreme Administrative Court of 3 June 
2019 (Case No. II FPS 1/19) [regarding the interruption of the limitation period of 
a tax liability]  ........................................................................................................... 150

2. Resolution of a seven-judge panel of the Supreme Administrative Court of 1 July 
2019 (Case No. I OPS 3/18) [regarding a decision to seize a driving licence for 
speeding]  ................................................................................................................. 153

B. Case-law of voivodship administrative courts (selected by: prof. Andrzej Gomułowicz, 
prepared by: dr hab. Marcin Wiącek)
1. Judgment of the Voivodship Administrative Court in Olsztyn of 11 September 

2018 (Case No. II SA/Ol 429/18) [regarding the legal nature of a resolution of the 
municipality council on the establishment and statute of the municipality council 
of senior citizens]  ..................................................................................................... 159

2. Judgment of the Voivodship Administrative Court in Białystok of 24 October 
2018 (Case No. I SA/Bk 569/18) [regarding VAT rate in the case of construction of 
a single-family residential building with a free-standing garage]  ............................ 162

V.  Conclusions of the President of the Supreme Administrative Court and legal 
questions of administrative courts addressed to the Constitutional Tribunal
Legal question of the Supreme Administrative Court; decision of 6 June 2019 (Case 
No. II OSK 166/18; case no. TK P 20/19) [regarding the lack of compensation for the 
demolition of advertising facilities]  ................................................................................. 169

VI. Notes
Dr hab. Przemysław Szustakiewicz (professor, Lazarski University in Warsaw)
Note to the Supreme Administrative Court judgment of 20 September 2018 (Case 

No. I OSK 1359/18) [regarding the right to request public information]  ..................... 172
Summary  ......................................................................................................................... 178

Dr Tomasz Grzybowski (assistant professor, Warsaw School of Economics)
Mgr Magdalena Gródecka (judicial assistant, Supreme Administrative Court)
Note to the Supreme Administrative Court judgment of 11 December 2018 

(Case No. I FSK 1701/18) [regarding cassation review against the judgment of the 
voivodship administrative court in the self-review procedure]  .................................... 179

Summary  ......................................................................................................................... 187



Mgr Łukasz Woyda (assistant, Adam Mickiewicz University, Poznań)
Note to the Supreme Administrative Court judgment of 17 October 2018 (Case 

No. II OSK 2132/17) [regarding enforcement proceedings in administration]  ........... 188
Summary  ......................................................................................................................... 194

CHRONICLES

Chronicle of administrative judiciary (July–August 2019) (prepared by dr Anna 
Rossmanith) ............................................................................................................................. 195

BIBLIOGRAPHY

List of publications on administrative proceedings and court administrative 
proceedings (July–August 2019) (prepared by mgr Marta Jaszczukowa)  .............................. 201



Summary

of the article: The scope of application of the provisions of the Code of Administrative 
Proceedings regarding tacit disposition of a case

The inclusion of the regulation concerning a tacit disposition of a case into the Code of 
Administrative Proceedings in 2017 raised some controversies whether they should be ap-
plied only in situations where the provisions are clearly provided. According to the Author 
of the article it is enough that the provisions generally specify about the permissibility of the 
organ to be silent in a case in which the act connects the legal result after the expiry of the 
time limit. This belief corresponds to the idea of codifi cation of the administrative proceed-
ings which was applied for the fi rst time in Poland in 1928. The Author also presents his 
argument that defects of the qualifi ed material such as the lack of legal basis, not having the 
quality of the party or res iudicata make that the silence of the administrative organ is legally 
inconclusive.

Keywords: Code of Administrative Proceedings, silence of an administrative authority, 
refers to the Code of Administrative Proceedings, protection of individual, idea of codifi ca-
tion of administrative proceedings



Summary

of the article: Tacit disposition of a case

This paper discusses an institution of law which was regulated recently (2017) in the 
Polish Code of Administrative Proceedings. However, the institution of tacit disposition of 
an administrative case has long been known to the Polish legal system. It was known to 
the Polish legislation as early as in the period directly following World War I. Notably, the 
regulations providing for tacit disposition of a case the theory of law and jurisprudence un-
derstood – essentially as is the case now – to be legal norms allowing for any inactivity on 
the part of public administration authorities to be deemed a tacit, implied approval for un-
dertakings whose intended implementation has been notifi ed to the public administration 
by the entity required to report them.

Previously, these regulations were characterised by being dispersed in a number of legal 
acts relating to substantive and systemic administrative law, lack of general regulation, even 
a framework one, and also by a very diverse degree of completeness of the norms concerning 
tacit disposition of administrative cases. These regulations gave rise to numerous controver-
sies. One of the most signifi cant issues addressed the question whether tacit disposition of 
a case gives rise to res iudicata, similarly to a fi nal administrative decision. On the basis of 
the new regulation, this issue seems to be a foregone conclusion. However, new legal solu-
tions regarding tacit disposition of administrative cases have given rise to new issues. One 
of the most signifi cant of them regards the question whether these new framework regula-
tions, which were introduced to the Code of Administrative Proceedings in 2017, apply to 
the previously mentioned dispersed and more or less fragmented regulations regarding tacit 
disposition of administrative cases.

Key words: tacit disposition of a case, tacit consent, administrative proceedings, code 
of administrative proceedings, legislative technique of statutory preventive prohibition, le-
gislative technique of statutory preventive notifi cation order



Summary

of the article: Waiver of the right of appeal in general administrative proceedings

This paper provides legal analysis of the new regulation in administrative procedure, 
namely a party’s right to waive an appeal. The insertion of new Article 127a in the Code of 
Administrative Proceedings has contributed to the extension of the procedural rights of the 
party that may decide to have proceedings concluded more expediently and, consequently, 
to have been rendered a decision which is fi nal and non-appealable. The party should be pro-
vided with the conditions allowing them to avail of this regulation in a free and unrestricted 
manner. On a case-by-case basis, the party should decide on their own whether it would 
be more advisable for them to proceed with administrative proceedings and, conceivably, 
administrative court proceedings or to have the ongoing proceedings concluded as soon as 
practicable, due to other economic and social considerations.

Keywords: administrative decision, appeal, time limit for fi ling an appeal, public admi-
nistration authority, fi nal decision, non-appealable decision



Summary

of the article: New enforceable title in administrative enforcement proceedings

The analysis undertaken in this paper concerns the issue of the existence of legal 
grounds for a creditor to issue a new enforceable title covering the same mature obligation 
as previously covered by an enforceable title based on which the enforcement proceedings 
were initiated and subsequently discontinued. Primarily, this applies to a situation where 
enforcement proceedings have been discontinued due to the obligor’s assets being insuffi  -
cient to cover the enforcement costs.

Based on research, it should be concluded that re-initiation of enforcement proceedings 
in the same case is essentially based on the original enforceable title. This conclusion was 
accepted by the legislator in the amendment of 4 July 20191 whereby Article 61 of the Ad-
ministrative Enforcement Proceedings Act of 17 June 19662 was supplemented by paragraph 
4 containing relevant provisions, which will enter into force on 20 February 2021.

Keywords: administrative enforcement, enforcement proceedings in administration, 
enforceable title, discontinuance of enforcement proceedings, inadmissibility of enforce-
ment, decision not to proceed with enforcement

1 Act of 4 July 2019 amending the Administrative Enforcement Proceedings Act and certain other 
acts, Journal of Laws of 2019, item 1553, hereinafter: Amendment of 4 July 2019.

2 Journal of Laws of 2019, item 1438, as amended, hereinafter: Administrative Enforcement Pro-
ceedings Act.



Summary

of the article: Time limit for lodging a cassation appeal by the Commissioner for Human 
Rights

The subject of the article is the analysis of principles for the Commissioner for Human 
Rights (Ombudsman) to lodge a cassation appeal against the decision of a voivodship admin-
istrative court. In the author’s opinion, the rationality of the legal system supports the estab-
lishment of a separate term for the Ombudsman to fi le a cassation appeal in a situation in 
which he did not participate in the proceedings before the court of fi rst instance. Adopting, 
for example, a six-month deadline for the Ombudsman would allow, fi rst of all, to eliminate 
the contradiction of the legal system consisting in establishing subsidiarity as a principle of 
Ombudsman’s operations and enabling the Ombudsman to challenge the judgment on the 
terms binding the parties, and secondly would give the Ombudsman a real opportunity to 
read the fi les. The author also wonders whether the amendment eff ected by the Act of 9 April 
2015 amending the act – Law on proceedings before administrative courts amends lodge 
a cassation appeal by the Ombudsman.

Keywords: Commissioner for Human Rights (Ombudsman), cassation appeal, admini-
strative court



Summary

of the article: Initiation of fi scal penal proceedings as a premise for suspending the 
limitation period of a tax liability

The aim of this paper is to present the main constitutional problems related to the initia-
tion of the fi scal penal proceedings as the premise for suspending the limitation period of 
a tax liability. The authors point to the abuse of fi scal penal proceedings by tax authorities as 
grounds for suspension of the limitation period. The initiation of the pre-trial investigation 
into a penal fi scal case should be primarily justifi ed by the suspicion that a prohibited act had 
committed. The point of the pre-trial investigation is the detection and punishment of the 
perpetrator of the crime. The practice of tax authorities, consisting in frequent commence-
ment of criminal proceedings just before the expiration of the limitation period, signifi cantly 
violates the purpose of the statute of limitations, which in the light of the above becomes 
a fi ctitious institution. In this respect, the authors point to the inability to control the legality 
of such activities of tax authorities, which may violate the principles of the right to the court, 
protection of citizens’ trust in the state, legalism and the rule of law. The analysis of the 
practice of tax authorities and regulations carried out by the authors suggests that the tax 
authorities challenge the guarantee nature of the limitation period by arbitrary and discre-
tionary actions.

Keywords: institution of prescription, suspension of the period of prescription, the ini-
tiation of fi scal penal proceedings, abuse of the law by tax authorities



Summary

of the article: Social acceptance of an undertaking–selected issues

The selected issues to which the author devotes the article are public participation in the 
proceedings, opposition of the local community to the planned project and the consequences 
resulting from this opposition for the implementation of this project. The obligation to guar-
antee public participation occurs in proceedings to obtain a decision on environmental con-
ditions. However, it cannot be treated in the category of consent by the local community for 
the implementation of a given project. Acceptance of the public remains irrelevant to the 
legality of the project, however, it can be helpful in the real implementation of the invest-
ment.

Keywords: decision on environmental conditions, public’s participation, environmental 
protection, public opposition



Summary

of the note to the judgment of the Supreme Administrative Court of 20 September 2018 
(Case No. I OSK 1359/18)

This Supreme Administrative Court judgment concerns the issue of fi ling a request for 
access to public information in parte sua. In the Court’s view, such a conclusion cannot be 
accepted since the concept of a “public matter” should refer to issues relating to the repre-
sentation of a general and social interest rather than an individual interest. Indeed, the right 
of access to public information is a political right vested in members of the public in order 
to exercise control over State authorities. The right of access to public information as such 
cannot be exercised to deal with individual matters.

Key words: access to public information, public matter, Supreme Administrative Court, 
individual interest, political rights



Summary

of the note to the judgment of the Supreme Administrative Court of 11 December 2018 
(Case No. I FSK 1701/18)

This note seeks to analyse whether the determination set out in the Supreme Admin-
istrative Court ruling issued as a result of a cassation appeal fi led against a judgment of 
the administrative court of fi rst instance issued under the so-called self-review procedure 
should refer only to said judgment, or whether, by reversing said judgment, the cassation 
court should likewise reverse the judgment “originally” issued in the case. The authors ac-
cept the view resulting from the analysed judgment that a ruling issued under the self-re-
view procedure encompasses the original judgment of the Voivodship Administrative Court 
and, as such, the Supreme Administrative Court’s determination should only refer to the 
self-review ruling.

Key words: administrative court proceedings, cassation appeal, self-review of a voivod-
ship administrative court, devolutive nature of appeal



Summary

of the note to the judgment of the Supreme Administrative Court of 17th October 2018 
(Case No. II OSK 2132/17)

This commentary has the aim of presenting the arguments in support of the thesis that 
the most important principle in the polish enforcement procedure in the administration is 
a principle of the desirability of proceedings. In the wake of this legal rule, it should be con-
sidered that the enforcement authority, having a possibility to use a various of enforcement 
measures should always choose the measure that best implements the indicated principle. 
The consequence of the adopted thesis is the position that in a case of having a choice be-
tween such measures as the fi ne to enforce a duty and an alternative embodiment of a duty, 
a competent authority should apply a fi ne in the fi rst place, as a better way to enforce the 
specifi c duty. In view of the above, enforcement proceedings cannot be conducted with the 
assumption of causing the obligor complaints, for example in the aftermath of using of re-
pressive measures. Consequently taken measures should be only intended to force a given 
entity to perform what constitutes the essence of administrative enforcement proceedings 
which is a fulfi llment of a given obligation in the fullest extent.

Keywords: enforcement proceedings in the administration, enforcement measures, 
fi nes to enforce, order of execution measures.


