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1. Resolution of seven judges of the Supreme Administrative Court of 15 October

2008 (file No. II GPS 5/08) [re. the inadmissibility of transferring a licence to
perform road transport services to a partner in a partnership] .................................... 97

2. Resolution of seven judges of the Supreme Administrative Court of 4 November
2008 (file No. I FPS 2/08) [re. the specification of the moment of adoption of the
so-called silent tax interpretation] ................................................................................. 104

B. The judicial decisions of the Voivodship Administrative Courts (selected by:
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Professor Elżbieta Kremer, Ph.D. (the Jagiellonian University in Kraków)
Gloss to the judgement of the Supreme Administrative Court of 9 January 2008

(file No. II GSK 295/07) [re. evaluation of discrepancies in the land register in the light
of an application for area-related aid] .................................................................................. 158

Małgorzata Magdziarczyk (assistant professor, the Wrocław University)
Gloss to the resolution of the Supreme Administrative Court of 30 October 2007

(file No. II GPS 2/07) [re. the effects of violation of terms of sale of alcoholic
beverages] .............................................................................................................................. 163

ADMINISTRATIVE COURTS IN EUROPE

Grzegorz Chmielewski, M.Sc. (assistant lecturer, the Wrocław University)
The administrative courts in Slovakia. Selected systemic issues ................................................. 171

CHRONICLE

The schedule of events in the administrative jurisdiction (November – December 2008)
(prepared by Przemysław Florjanowicz-Błachut) ............................................................................... 181

BIBLIOGRAPHY

I. Reviews
Andrzej Skoczylas (ed.), The administrative proceedings, the proceedings before
administrative courts and the enforcement proceedings in administration (review by
Przemysław Szustakiewicz) .......................................................................................................... 187

II. Publications
Publications in the area of the administrative procedure and the proceedings before
administrative courts (November – December 2008) (prepared by Marta Jaszczukowa) ....... 190

Reference guide of the Scientific Bulletin of the Administrative Courts for the year 2008
(insert) (prepared by Paweł Skrzeliński)
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w przypadku k.c. i k.s.h., są nieznaczące i najwidoczniej stanowią przejaw
niekonsekwencji prawodawcy podczas ich redagowania. Sprawy te wymagają
ujednolicenia, nie mówiąc już, że przydałyby się ogólne regulacje dotyczące
sukcesji tak indywidualnej, jak i generalnej, praw i obowiązków publicznopraw-
nych, a najwłaściwszym miejscem dla takiej regulacji byłyby przepisy od lat
dyskutowanej ustawy zawierającej część ogólną prawa administracyjnego.

Summary

of the article: The succession of public-law rights and obligations

This article discusses the admissibility of transferring public-law rights and
obligations under an administrative act.

Until very recently it has been consistently accepted in the Polish legal
literature discussing public-law issues that transferring public-law rights and
obligations is impossible due to their personal nature i.e. a public authority grants
them to a specific entity. It was commonly recognised as inadmissible for a public
authority to determine the scope of rights and obligations of an entity and for that
entity to transfer those rights (and obligations) to other entities.

That traditional approach to this problem must be verified. The legislator has
introduced a number of regulations representing a deviation from the indisputable
principle.

In certain, clearly defined cases, the legislator allowed an authority to grant its
consent to the transfer of rights and obligations resulting from an act of an
administrative body (an individual administrative act). It is a specific continuation
of the earlier concept as it permits transferring rights and obligations but only upon
a consent of an authority granted in the form of an administrative act. It applies,
among others, to a „construction permit” which may be transferred to another
entity by force of another decision.

Notwithstanding the above, it has become necessary to regulate the situations
when the rights and obligations under an administrative act are addressed to e.g.
entities carrying on business activity which e.g. intend to sell their business or to
merge with another entity or to effect a demerger or organisational and legal
transformation.

Attempting to meet such needs the legislator has introduced a number of
regulations providing for the succession of all public-law rights and obligations.
Those regulations indeed constitute a new principle of transferability (succession)
of all public-law rights and obligations by force of legal actions specified by law
performed by the parties to legal transactions without the administrative authorities
being required or even able to make decisions specifying such rights and
obligations. The legislator has introduced certain restrictions to that general
principle constituting exceptions which must be explicitly specified by the
legislator.
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Seemingly, in the administrative law we have to do with two separate situations
– individual succession which in principle is inadmissible, unless the legislator
explicitly provides for an exception, and general succession. The latter occurs
when an event specified by law has taken place (e.g. an action of an authority)
unless the legislator provides for explicit exceptions excluding the succession of
a specific set of rights and obligations.
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Summary

of the article: An act of inspection proceedings as the object of inspection
activities of administrative courts

The inspection proceedings defined in the Act on Tax Inspection dated 28
September 1991 are a particular administrative procedure. The actions taken in the
course of the inspection proceedings exceed the set of actions comprising the
classical model of inspection. A tax inspection body does not restrict its actions to
comparing the prevailing status (designations) with the actual status (implemen-
tations), but also performs certain actions of binding nature directly intervening
into the rights and obligations of the entity under inspection. In spite of the
appropriate application of the Tax Code in that respect, those are neither tax
proceedings nor tax inspection.

The very nature of the inspection proceedings is as complicated as the nature of
the administrative acts issued in the course of those proceedings. Those acts to
a various extent are subject to inspection by the administrative courts. Due to their
specific nature, in the course of the inspection there arise numerous and often
ambiguous problems.

This article describes the nature of the inspection proceedings and the resulting
specific nature of the administrative acts issued by the tax inspection authorities.
Analysing the doctrine and the judicial decisions the author identified the main
problems related to inspection of those acts by the administrative courts. Those
problems are rooted mainly in the incorrect designation of the decision-making
powers of the tax inspection authorities. It predominantly applies to the decisions
in tax matters as well as the results of inspection. The author attempted to solve
some of those problems.

Furthermore, sharing the opinion that the form of functioning of the tax
inspection authorities must be significantly changed the author formulated his own
de lege ferenda conclusions in that respect. Among them he postulated that the tax
inspection authorities be deprived of the right to issue tax decisions and he
presented a number of systemic arguments in support of his postulate.
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Sądy administracyjne w zasadzie nie oceniają relewantności doboru przez
ustawodawcę kryteriów różnicowania podmiotów. Arbitralność w tej dziedzinie
może być podstawą wystąpienia do TK z pytaniem prawnym. Za to większą rolę,
niż w orzecznictwie innych sądów, odgrywa argument racjonalności odniesiony do
sposobu stosowania prawa. Z judykatury sądów administracyjnych wynika wyraź-
nie konieczność racjonalnego uzasadnienia wszelkich zróżnicowań w sytuacji
prawnej podmiotów prawa dokonywanych przez władze publiczne stosujące
prawo.

Na podstawie omówionych orzeczeń sądów administracyjnych można zauwa-
żyć, że poza podstawową normą dotyczącą równości wobec prawa, czyli art. 32
Konstytucji, stosunkowo często pojawiają się szczegółowe ujęcia równości,
a w szczególności równości jako zasady podatkowej, czy równego dostępu do
służby publicznej i dostępu do finansowanych ze środków publicznych świadczeń
zdrowotnych. W praktyce sądownictwa administracyjnego właśnie równość pod-
miotów prawa w aspektach szczegółowych ma prawdopodobnie nie mniejsze
znaczenie dla ochrony wolności i praw człowieka niż równość wobec prawa
w ogólnym znaczeniu. Wynika to z tego, że w relacjach organ administracji
– podmiot prywatny istnieje większe prawdopodobieństwo naruszenia równości
w związku z innymi dobrami tego podmiotu niż równości pojmowanej samoistnie.
Jednocześnie analiza wynikających stąd orzeczeń może wpłynąć na rozumienie
równości przez naukę prawa.

Summary

of the article: The principle of equality in the judicial decisions of the Supreme
Administrative Court and the Voivodship Administrative Courts

Under Art. 32.1 of the Constitution of the Republic of Poland „All persons shall
be equal before the law. All persons shall have the right to equal treatment by
public authorities” and under Art. 32.2 „No one shall be discriminated against in
political, social or economic life for any reason whatsoever”. Those are not „just”
constitutional provisions as equality is one of the rudimentary principles defining
the status of an individual (and other entities, as applicable) and relations between
an individual and public authorities. The introductory part of this article discusses
the notion of equality in the meaning defined by the science of constitutional law.

This article analyses the decisions of administrative courts in order to verify the
application of the output of the legal doctrine in the area of equality and its
development in relation to the application of law to the specific entities in various
areas of community life. Under Art. 184 of the Constitution „the Supreme
Administrative Court and other administrative courts shall exercise, to the extent
specified by statute, control over the performance of public administration”. The
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statutory norm was developed in the systemic laws. Under Art. 1.2 of the Law on
the System of Administrative Courts, control shall be exercised in respect of
compliance with law and in particular breach of substantive law by its erroneous
construction if it affects the result of a case. In practice the administrative courts
may easily refer to the basic constitutional principles. The judicial decisions of
administrative courts in the area of protection of the constitutional rights and
freedoms have become increasingly important and deciding in the individual
administrative cases is one of the guarantees of human freedoms and rights.

This analysis has led to a few conclusions the most important being the
following ones.

There exists a strong relation between the content-related decisions of adminis-
trative courts and the procedural bases of their functioning. For example the
cassation control performed by the Supreme Administrative Court covers the
application of procedural and substantive law, but the grounds of a cassation
complaint are fairly limited due to the fact that a cassation complaint may be
considered only to its extent (unless there exist grounds for the lack of its validity).
For this reason the Voivodship Administrative Courts seem to have slightly more
room for application of the Constitution. This is supported by Art. 134.1 of the Law
on Proceedings Before Administrative Courts providing that a court shall decide to
the extent of a given case while not being bound with the charges and motions
included in the complaint and the invoked legal basis.

In principle the administrative courts do not decide if the criteria of differen-
tiation of entities selected by the legislator are relevant. An arbitrary decision in
this area may serve as the basis for a reference for a ruling to the Constitutional
Tribunal. The argument of reasonable application of law seems to be playing
a more important role than in the decisions of other courts. The judicial decisions
of administrative courts clearly show the need for a reasonable justification of all
differentiations in the legal situation of the subjects of law made by the public
authorities applying law.

A considerable number of the verified judicial decisions concerns the detailed
aspects of equality, and in particular the equality as a tax principle, equal access to
public service or access to medical benefits funded from public means. The issue of
equality of subjects of law is most probably as important to the protection of
human rights and freedoms as the general equality before or under the law.
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wie kontroli urzędowych przeprowadzanych w celu sprawdzenia zgodności z pra-
wem paszowym i żywnościowym oraz regułami dotyczącymi zdrowia zwierząt
i dobrostanu zwierząt, jak również metodzie kontroli zapewniających zgodność ze
specyfikacją danych produktów rolnych i środków spożywczych. Wzmiankowane
w cytowanym uzasadnieniu kwestie kontroli zgodności produktu ze specyfikacją
określa art. 11. Wprawdzie art. 10 został ujęty w sposób bardziej syntetyczny
i określa wprost kwestie kontroli urzędowej, to jednak nie wynika z niego
bezpośrednio obowiązek kontroli prewencyjnej w zakresie praw własności intelek-
tualnej, takich jak prawo do chronionej nazwy pochodzenia. Kwestie zakresu jego
stosowania wyznaczy orzecznictwo ETS, pełniąc użyteczne funkcje dla praktyki
stosowania przepisów prawa wspólnotowego. Oznaczenia geograficzne i nazwy
pochodzenia pełnią bowiem zróżnicowane funkcje we współczesnym obrocie,
służąc indywidualizacji produktów oraz wzmacnianiu interesów zwłaszcza przed-
siębiorców z regionów. Ich znaczenie wykracza poza funkcje identyfikacji produk-
tu, jako pochodzącego z określonego miejsca.

Summary

of the article: The method of implementation of a Community regulation on
protection of designations of origin

Qualified geographical indications play an important role in the contemporary
business relations. Their protection promotes the undertakings enjoying economic
success due to the application of traditional methods of production and ensuring
quality and is in the best interest of the consumers who expect to buy products
meeting specific conditions and displaying original qualities. Covering such
indications with protection under Council Regulation (EC) No. 510/2006 of 20
March 2006 on the protection of geographical indications and designations of
origin for agricultural products and foodstuffs directly applicable in the Member
States (replacing the regulation of the same nature dated 14 July 1992) should
unify the standards of protection on the Common Market. The interpretation of the
above regulation by the European Court of Justice serves the same purpose.
Although the judgement of the ECJ presented in this article was based on the
former act, but the interpretation of the selected articles included therein remains
up-to-date and obligates the national courts take it into consideration when settling
disputes concerning the implementation of the Regulation.

This article discusses the limits of protection of the qualified geographical
indications in the Member States other than the place of business of the entity
holding rights under a geographical indication. In its judgement of 26 February
2008 (Commission of the European Communities v Germany, Case C-132/05) the
ECJ provided a useful response to the preliminary question referred by a national
court if a Member State should prosecute on its own initiative (ex officio) an
infringement of the Regulation such as the placing on the market of the cheese
under the designation :Parmesan;, which does not conform to the specification of
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the registered name (protected designation of origin) :Parmigiano Reggiano;. The
ECJ based its arguments presented in the judgement on the assumption that in
order to ensure the effective protection of the qualified geographical indications it
is not enough for the entity holding rights under a geographical indication to
exercise control but also for the Member States to co-operate and thus to prevent
the abuse of such protected designations of origin or certain their elements. Due to
the lack of uniform regulations for the entire Community the procedural and, to
certain extent, substantive-law issues related to implementation of the Community
law are regulated on the national level. In its judgement the ECJ emphasised that
under the current normative Community order regarding the implementation of the
Regulation the Member States are not obliged to take the relevant measures on
their own initiative (ex officio).

Propagation of those issues has both theoretical and practical dimension. Due to
the fact that the EC regulations are directly effective in the national laws, which the
Supreme Administrative Court has emphasised in its judgements, special attention
is paid to their uniform application in the Member States as in practice the
construction of their provisions is far from being uniform which violates the
principle of certainty of law. Publishing the judicial decisions of the national courts
and the ECJ in Luxembourg made in cases concerning also the question discussed
in this article has become increasingly important for the limits between the
permitted and forbidden to be marked more clearly.
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