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do sądu administracyjnego ............................................................................................................ 54
Summary ............................................................................................................................................... 70

VARIA
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przez organ podatkowy decyzji w przedmiocie odpowiedzialności podatkowej
płatnika z tytułu niepobrania i niewpłacenia w należnej wysokości podatku lub
zaliczek na podatek. Decyzja taka w pierwszej kolejności potwierdza tylko
wysokość należności z tytułu niepobranego lub pobranego, a niewpłaconego
podatku i stanowi podstawę do ewentualnego dochodzenia tych należności, ale
w sytuacji gdy nie zostały one wcześniej uiszczone. Akt ten nie nakłada zatem na
płatnika sankcji za naruszenie obowiązków określonych w art. 8 Ordynacji podat-
kowej, ale umożliwia dochodzenie przez organ podatkowy niezapłaconych należ-
ności podatkowych. Ponadto decyzja ta stanowi podstawę do dochodzenia od
płatnika odsetek od niepobranego lub pobranego, a niewpłaconego podatku także
wówczas, gdy podatek został już wcześniej uregulowany, jednakże nastąpiło to po
upływie terminu do dokonania tej czynności.

Summary

of the article: The payment of tax (advance) by a taxpayer and the decision on the
remitter’s tax liability

This articles attempts to answer the question if the payment by a taxpayer of
the amount of dues in respect of the tax or an advance on account of tax when the
remitter should have earlier paid such tax or advance may prevent the issuing of
decision on the remitter’s liability for the failure to collect and remit the tax or
advance on account of tax in the due amount or renders such decision irrelevant.

In the authors’ opinion the problem of issuing a decision on the remitter’s or
collector’s liability specifying the amount of dues in respect of the non-collected
tax or the tax collected but not remitted (Art. 30.4 of the Tax Code) must be
distinguished from the actual imposing of the obligation to pay such dues on the
remitter. If the tax liability in respect of such tax has already arisen and the dues
(tax, advance) have been paid by the taxpayer, the relevant laws and regulations do
not permit for such dues to be enforced against the remitter. The same tax (advance
on account of tax) may not be paid twice. However, the fact that the tax has been
paid does not prevent a tax authority from issuing a decision on the remitter’s
liability for the failure to collect and remit the tax or advance on account of tax in
the due amount. Such decision first of all confirms only the amount of the dues in
respect of the non-collected tax or the tax collected but not remitted and serves as
the basis for enforcing such dues but only if they have not been already paid.
Therefore such act does not impose on the remitter the sanctions set out in Art. 8 of
the Tax Code (calculation and collection of the tax from the taxpayer and remitting
it in due time to the tax authority) but allows the tax authority to enforce the
outstanding tax dues. Furthermore, such decision allows to enforce against the
remitter the interest on the non-collected tax or the tax collected but not remitted
also when the tax has been paid but after the lapse of the time limit for its payment.

17Studia i artykuły: L. Etel, P. Pietrasz, Zapłata podatku (zaliczki) przez podatnika...



Summary

of the article: The entities authorised to make pleas regarding the administrative
enforcement proceedings

The pleas concerning the conduct of the enforcement proceedings are of
particular importance among the legal remedies available in the administrative
enforcement proceedings. This article presents considerations concerning the
entities authorised to seek such legal remedy.

The literature indicates that the only subject of administrative enforcement
authorised to seek such remedy is the obligor. However, not each obligor will be
authorised to make pleas concerning the conduct of the administrative enfor-
cement. Such authorisation is attributable only to the obligor named in the
enforcement title.

Furthermore, the person who is not an obligor but was erroneously named in
the enforcement title is also authorised to make pleas concerning the conduct of the
administrative enforcement. In such event that entity may not be treated as a third
party who would be obliged to protect its rights by making a demand to exclude
a property right or an asset from execution.

This article also discusses the authorisation of the obligor’s spouse. Under Art.
27c of the Act on Enforcement Proceedings in Administration (the AEPA) if
enforcement is to be conducted against the joint property of the obligor and his/her
spouse as well as their individual personal properties, the enforcement title is
issued for both spouses. This legal norm is analysed on the assumption that the
enforcement title referred to therein is issued for the taxpayer and his/her spouse
when enforcement is to be conducted against the obligor’s joint property. Therefore
the scope of those authorised to make pleas concerning the conduct of the
administrative enforcement must be extended to include the spouse of the obligor
in respect of whom the enforcement title was issued under Art. 27c of the AEPA
and against whose joint property the enforcement was instituted. This right shall
accrue also when the person seeking that legal remedy is not named in the
enforcement title. The obligor’s spouse, when the administrative enforcement is
conducted against his/her personal property, is not authorised to make a pg, those
authorised to make pleas concerning the conduct of the enforcement proceedings
are the obligors named in the enforcement title and the person who is not an
obligor but was erroneously named in the enforcement title. Furthermore, the
authorisation to make pleas concerning the conduct of the administrative enfor-
cement is also vested in the obligor’s spouse when the administrative enforcement
is conducted against their joint property.
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wyroków zawierających rozbieżne oceny stanu prawnego. Świadczy to o tym, że
nawet organy najbardziej doświadczone w wykładni prawa administracyjnego nie
mogą znaleźć jednoznacznej odpowiedzi w podstawowych kwestiach. Trudno
oczekiwać, że taką regulację zadawalająco stosować będą pracownicy organów
administracji, często bez wysokich kwalifikacji prawniczych. Rodzi się też pytanie,
jak prowadzone były sprawy, które nie trafiły na drogę sądową. Regulacja
wprowadzona ustawą z 2008 r. nie zapowiada usunięcia problemów, które już
dostrzegło orzecznictwo, ale też stwarza nowe pole wątpliwości, zarówno kreując
fragmentaryczne uregulowanie postępowania odwoławczego w aktach, które takiej
regulacji nie mogą zawierać, jak też tworząc quasi specjalną procedurę kontroli
sądowej. Jeżeli do tego dodać konstytucyjne wątpliwości, które stwarza nowa
regulacja, staje się ona dobrą ilustracją złego prawodawstwa. Najbardziej jednak
niepokoi, że poziom prawodawstwa parlamentarnego nie stwarza zabezpieczeń
przed tym, aby dowolnie i bez ograniczeń wyłączyć kodeks, zmienić w błędny
sposób jedną z najważniejszych ustaw dotyczących kontroli administracji
i kształtować wytycznymi ustawową regulację konstytucyjnego prawa do
odwołania. Nie należy zapominać, że projekt ustawy przeszedł proces uzgodnień
międzyresortowych, etapy opracowania w Sejmie i Senacie oraz uzyskał podpis
Prezydenta.

Summary

of the article: Proceedings in the case of distribution of funds available under the
development policy and the court supervision in such cases

This article discusses the problems related to the solution introduced in the Act
on the Principles of Implementing the Development Policy (the APIDP) dated
6 December 2006 which on the one hand excludes the application of the
Administrative Procedure Code to the decisions made under the APIDP and, on the
other hand, provides for the far-reaching modification in the proceedings before
administrative courts in the cases regulated by the APIDP.

The first part presents the problem of effects of the adopted solutions for the
situation when the distribution of funds is decided. It outlines the effects of
resignation from the application of the general procedure and the constitutional
implications of the adopted solution. The conclusion of this part justifies the
opinion on the unconstitutionality of the existing regulation due to its intervention
in the matter for which the Constitution includes detailed requirements.

The second part refers to the detailed modifications in the proceedings before
administrative courts. It presents the discussion of the solutions by which the
APIDP modified the court procedure. The analysis shows that the court procedure
was not only significantly modified for one type of cases but it was modified in the
way preventing the reconciliation of many of the new solutions with the existing
regulations.
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The third part discusses the drafting of the APIDP and presents the opinion that
as a result of disregarding many entities whose participation in the drafting process
is obligatory the adopted regulations may not be recognised as implementing the
norms whose observance ensures the satisfaction of the requirements of the
legislative procedure set out in the constitutional standards. The degree of the
APIDP’s defectiveness justifies the opinion on the poor quality of the legislative
procedure in which such defective legal act was adopted.
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konstytucyjnego prawa do rozpatrzenia sprawy przez właściwy, niezależny, bez-
stronny i niezawisły sąd. Za słuszną zatem uznać należy praktykę przyjętą przez
sądy, dopuszczającą możliwość zaskarżania tego rodzaju postanowień sądu.

Summary

of the article: Objection against a decision made by a justices’ clerk in proceedings
before administrative courts – selected issues

Together with the introduction of the institution of the justices’ clerk four years
ago the legislator made available a new, previously unknown, remedy – an
objection. However, the legislator devoted to it only 2 articles i.e. 259 and 260 of
the Law on Proceedings Before Administrative Courts (the LPBAC) and hence in
the legal practice there have arisen many doubts concerning the challenging of
decisions made by the justices’ clerks.

An objection is a quasi-remedy that may be sought only against the orders and
decisions made by a justices’ clerk. It is not a means of appeal or devolution
– a court is not authorised to consider the merits of the reasons for the objection
and making the objection does not transfer the proceedings to a court of higher
instance. Making an objection renders the challenged decision ineffective and
results in the reconsideration of the case by the court of the 1st instance which may
not reverse the challenged decision and transfer the case for reconsideration to the
justices’ clerk.

Analysis of the institution of an objection regulated in the LPBAC indicates
that an objection may be made by a party to the proceedings only in respect of the
right of assistance (an attorney, a representative) or a last resort advocate, legal
advisor, tax advisor or patent attorney. Nevertheless, only an objection made by an
attorney appointed under the right of assistance (an advocate, legal advisor, tax
advisor or patent attorney) must be justified and if the objection is not justified it
must be rejected. In its objection a party may not effectively expand the scope of
the demand to be granted the right of assistance as the court verifies only the merits
of the request for granting the right of assistance and not the objection itself. It
must be also assumed that an objection, as any other pleading, may be withdrawn
by its author, but such action may not reinstate the validity of the decision made by
the justices’ clerk. In such event the court may not discontinue the proceedings to
such extent as being irrelevant but it should reconsider the request for granting the
right of assistance. It should be beyond doubt that the court’s decision on rejecting
the objection may be appealed against.
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przecież stosować w stosunku do skargi na zasadzie analogii stawki za sporządze-
nie opinii dotyczącej skargi kasacyjnej.

Nie ma natomiast przeszkód, by Skarb Państwa pokrył pełnomocnikowi drugi
element kosztów nieopłaconej pomocy prawnej udzielonej z urzędu, tj. jego
niezbędne udokumentowane wydatki. Z pewnością jednak czynności, jakie może
podjąć pełnomocnik ustanowiony w ramach prawa pomocy w sytuacji, gdy
postępowanie nie zostało nawet wszczęte, nie mogą wiązać się z poważnymi
wydatkami.

11. Powyższe spostrzeżenia uzasadniają krytyczną ocenę rozpatrywanej regula-
cji. W jej ramach bowiem nie tylko nie wprowadzono jakichkolwiek mechaniz-
mów mogących zapobiec przedstawionym wątpliwościom, jakie wiążą się z konie-
cznością rozpoznania wniosku o przyznanie prawa pomocy bez skargi i akt sprawy,
lecz – jak się zdaje – w ogóle ich nie dostrzeżono. Generalnie wydaje się zatem, że
instytucji tej nie dopasowano do specyfiki postępowania sądowoadministracyj-
nego, w szczególności do obowiązujących w nim terminów oraz do tego, że
pierwszy jego etap toczy się przed organem administracji, a nie przed sądem.
Mankamenty te do pewnego stopnia są jednak równoważone przez zalety rozpat-
rywanego rozwiązania. Niewątpliwie przecież wcześniejsze rozstrzygnięcie
w przedmiocie prawa pomocy przyspieszyć może postępowanie w sprawie,
stanowi też dodatkową gwarancję realizacji prawa do sądu. Przyczynia się ono
wszak do tego, że strona (przyszła strona) jeszcze przed wszczęciem postępowania
sądowoadministracyjnego lub w początkowej jego fazie ma szansę upewnienia się,
iż w postępowaniu tym będzie korzystać ze zwolnienia od kosztów czy z pomocy
profesjonalnego pełnomocnika. Z pewnością wiedza taka może mieć zaś wpływ na
decyzje, jakie strona podejmie odnośnie do dochodzenia swoich praw. Niepodobna
wykluczyć, że zwłaszcza ustanowienie pełnomocnika może nawet stanowić dla
strony warunek wniesienia skargi, szczególnie w sprawie skomplikowanej lub
przerastającej jej możliwości. Nie można przy tym podzielić poglądu, że potrzebę
ustanowienia profesjonalnego pełnomocnika podważa brak przymusu, aby skarga
była sporządzona przez takiego pełnomocnika,78 czy też to, iż w ustawie nie
przewidziano szczególnych wymogów, jakie musi spełniać skarga. Okoliczności te
bowiem nie mają żadnego znaczenia z punktu widzenia przesłanek przyznania
prawa pomocy.

Summary

of the article: The request for granting the right of assistance prior to filing
a complaint with an administrative court

The model of proceedings before administrative courts adopted in Poland gives
rise to the specific doubts concerning a request for granting the right of assistance
made before the commencement of the proceedings or, generally, before a comp-

78 Por. Ł. Strzępek [w:] Pisma..., s. 163. Autor podkreślił również, że sąd rozpoznaje skargę
niezależnie od zawartych w niej zarzutów i przywołanej w niej podstawy prawnej.
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laint is filed with a court (Art. 243.1 of the Law on Proceedings Before
Administrative Courts dated 30 August 2002, Journal of Laws No. 153, item 1270,
as amended) (the LPBAC). These doubts are related to the necessity to consider the
request when a court (a justices’ clerk) does not have access to the complaint and
the administrative files. Nevertheless the proceedings concerning such request,
although being partially independent, alike other proceedings of this type, is
incidental towards the proceedings before an administrative court being accessory
in relation to the case to which it refers. In this context the issue of the formal
conditions of the request, in particular the designation of the act or action which the
request refers to or is supposed to refer to is of particular importance. It allows to
„bind” the granted right of assistance with the specific complaint and, as a result,
with the proceedings instituted by such complaint and the court competent to
consider the request. The right of assistance may be granted to a party, therefore it
must be also determined in the course of the proceedings if the requesting party
may be a party to the given proceedings. Such determination may not obviously
consist in specifying the role in which such party might participate in the
proceedings as before the proceedings are instituted this issue must be deemed
open. Before a complaint is filed with a court the proceedings concerning the
request to grant the right of assistance are basically conducted on the same
principles as any other proceedings in this respect. Therefore it is possible to apply
in such proceedings Art. 247 of the LPBAC (it is not possible to grant the right of
assistance if a complaint is obviously groundless) and Art. 249 of the LPBAC
(withdrawing the right of assistance). The attorney appointed in exercising of the
right of assistance will not be awarded any remuneration if the complaint has not
been lodged at all.
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