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Gruszczyński, opracowanie: Marcin Wiącek)
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[dot. terminu do złożenia korekty deklaracji VAT] ..................................................... 138
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The selected aspects of court control of individual tax interpretations ...................................... 64
Summary ............................................................................................................................................... 74

Juliusz Antosik , judge of the SAC (1950–2010) .......................................................................... 75

JUDICIAL DECISIONS

I. The European Court of Human Rights (selected and prepared by Agnieszka Wilk-Ilewicz)
The prohibition of discrimination. The right to respect for private and family life.
Judgment of the ECHR of 2 March 2010 in the case Kozak vs. Poland, application
No. 13102/02 ............................................................................................................................ 77

II. The Constitutinal Tribunal (prepared by Irena Chojnacka)
The fair charges (judgement of 8 December 2009, file No. K 7/08) .................................... 80



III. The Supreme Court (selected by: Andrzej Wróbel, prepared by: Dawid Miąsik)
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się refleksja, że pogłębienie dyskursu nauki i orzecznictwa reprezentujących obie
dziedziny prawa posłuży lepiej wyeliminowaniu lub ograniczeniu negatywnych
skutków kolizji. Dyskurs dotyczący sygnalizowanych zagadnień toczyć się prze-
cież będzie, gdyż są one zjawiskiem często obecnym w rzeczywistości prawnej
innych postępowań. Rzecz w tym, by nie przebiegał on hermetycznymi, lecz
hermeneutycznymi drogami. Wtedy ujawni się sens wysiłku potrzebnego do
przekroczenia granic poszczególnych dyscyplin i dokonania właściwych wyborów.

Summary

of the article: On the conflict of proceedings before administrative courts with the
bankruptcy proceedings

The issues concerning the conflict of laws, in particular these resulting from the
coincidence of the legal norms from different systems of law, are deemed in
jurisprudence to be the issues of great importance. This is the basis of the conflict
between the scope of regulation and application of the bankruptcy law and the law
on proceedings before administrative courts. The normative and praxeological
difficulties in reconciling theirauses. These include, first of all, the systemic and
functional separation of the legal relations regulated by the conflicting norms.
Given the defective nature of the conflict-of-laws rules and the lack of sufficiently
clear validation principles, the science of laws and the court decisions must identify
the appropriate solution by way of interpretative efforts.

This article presents issues recognised as representative. Supported by quota-
tions from the judicial decisions and the legal doctrine, these issues include the
theoretic and praxeological problems expressed in the form of dissenting opinions
or conflicting rulings. In the author’s opinion they result not only from the
normative differences but also defective communication in the practical discourse.
Although the attempts made so far permitted to identify the substantial difficulties
in constructing universal conflict-of-laws directives, but there exist important
arguments for the need to formulate the basic criteria they should satisfy. Such plan
requires determining the catalogues of principles and values common for both
fields and then the axioms relevant for the given discipline. Only from this
perspective the nature of the conflict may be recognised.

Situating the plane of the dispute above the relevant branches resulted in
considering the scope of limitation in the application of the norms of one
proceedings due other norms pertinent to a competitive discipline. It is also the
point of reference for the application of the rules of eliminating the conflict of laws
classical in the legal dogma.

The cases analysed in the article led to the conclusion that the need to intensify
the discourse in order to reach the satisfactory level of communication requires the
positive understanding of competition. This means the co-existence (and
co-application) of the conflicting norms to the extent necessary to guarantee the
values comprising the systemic differences of both fields. This is the direction of
the proposed interpretative solutions.
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body określania skutków odroczenia w sferze stosowania prawa będzie jednak
obowiązek poszanowania wartości, której Trybunał Konstytucyjny przyznał pry-
mat i która uzasadnia dalsze obowiązywanie aktu normatywnego. Stąd tak istotne
staje się wyczerpujące wyjaśnienie w uzasadnieniu wyroku Trybunału Konstytu-
cyjnego powodów wyznaczenia innego terminu utraty mocy obowiązującej przed-
miotu kontroli. Jeżeli zatem Trybunał zdecydował się utrzymywać przejściowo
stan niekonstytucyjności z uwagi na zagrożenie dla równowagi finansów państwa,
to niedopuszczalne byłoby stosowanie przez sądy przepisu w taki sposób, który
prowadziłby do naruszenia tej wartości33.

Propozycja takiego rozumienia instytucji odroczenia nie daje oczywiście
jednoznacznej odpowiedzi, jakie konsekwencje dla tzw. spraw w toku będzie miało
dalsze obowiązywanie niekonstytucyjnych przepisów. Wydaje się jednak celowe,
aby w sferze stosowania prawa ciężar określania skutków odroczenia spoczywał na
sądach. Organy wymiaru sprawiedliwości powinny zaś uwzględniać, że ich
obowiązkiem jest eliminowanie stanów niekonstytucyjności, również wówczas,
gdy Trybunał podjął decyzję o przejściowym obowiązywaniu wadliwych aktów
normatywnych.

Summary

of the article: The results of deferring the date on which an unconstitutional
normative act becomes ineffective in the area of application of law – a voice in the
discussion

The Constitution of the Republic of Poland of 1997 authorises the Cons-
titutional Tribunal to defer the date on which an unconstitutional normative act
becomes ineffective. Such solution puts the courts in dilemma over the application
of law in the period of deferral i.e. when a provision of law has been declared as
unconstitutional but remains an element of the prevailing legal order due to the
deferred date of its derogation. Both the judicial decisions and the legal doctrine
present two competitive positions attempting to solve the presented problem. The
first of them restrictively assumes the courts must apply the defective regulations
until they are removed from the system of law. The contrasting opinion assumes
that the presumption of constitutionality has been rebutted and permits making
modifications to the application of the defective regulations during the period of
deferral.

It seems that the latter concept allows the courts to search for the solutions that
better reflect the sense of the institution of deferral and the essence of controlling

33 Innym doskonałym przykładem obrazującym sytuację, w której praktyka stosowania wadliwego
przepisu w okresie odroczenia nie mogła ulec zmianie, była sprawa dotycząca niekonstytucyjności
orzekania przez asesorów sądowych. Trudno bowiem wyobrazić sobie sytuację, w której w okresie
odroczenia (18 miesięcy) asesorzy mieliby zostać odsunięci od wykonywania funkcji orzeczniczych.
Groziłoby to bowiem paraliżem wymiaru sprawiedliwości – por. wyrok TK z dnia 24 października
2007 r. sygn. akt SK 7/06 (Dz.U. z 2007 r. Nr 204, poz. 1482).
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the constitutionality of law. Including a deferring clause in the Constitutional
Tribunal’s judgment may not lead to marginalising the role of the ruling on
unconstitutionality. Both elements of the judgement’s sentence (declaration that the
object of control is inconsistent wigher act and determination of the date of its
derogation) are equal and generally applicable as of the promulgation of the
Constitutional Tribunal’s judgment. Therefore, when the Constitutional Tribunal’s
judgment becomes effective the presumed constitutionality of a provision of law is
rebutted and the axiological justification of its binding force is challenged. This
must affect the application of law. The authorities administering justice making
decision on the period of deferral should attempt to limit the scope of application
of the regulations suffering from the defect of unconstitutionality. The means
permitting to achieve such end may be not only the modified interpretation of the
applied provision or suspension or deferral of hearing but also refusal to apply such
provision. The period of time between the effective date of the Constitutional
Tribunal’s judgment and the date on which an unconstitutional normative act
becomes ineffective must be perceived as the part of the process leading to removal
of the hierarchic discrepancies in the system of law.
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Większość z podniesionych w niniejszym artykule wątpliwości związanych
z rozpatrywaniem przez sądy administracyjne skarg na indywidualne interpretacje
podatkowe znajdzie zapewne swoje rozwiązanie w przyszłym orzecznictwie.
Niektóre jednak wątpliwości powinny zostać usunięte przez nowe regulacje
ustawowe, jak choćby poprzez wskazanie wyraźnych podstaw uchylenia przez
sąd interpretacji czy też wprowadzenie środka zaskarżania na indywidualne
interpretacje.

Summary

of the article: The selected aspects of court control of individual tax interpretations

Introducing the written official interpretations of tax laws and regulations in
individual cases to the Polish system of law has undoubtedly increased the legal
security of taxpayers making their way through an impenetrable maze of unstable
tax laws and regulations. Such security would be illusory if the individual
interpretations were not subject to court control ensuring not only control over the
issuing of interpretations but also their content-related accuracy.

Interpretation of the provisions regulating the principles of issuing official tax
interpretations in individual cases has stirred up many disputes, both in the science
of tax law and the judicial decisions. The procedure of court control of the
individual interpretations has raised many doubts, too. This article attempts to
present and streamline the procedural problems that must be handled by the judges
considering complaints against the individual interpretations.
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