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Wybrane problemy sądowej kontroli redystrybucji środków unijnych ..................................... 49
Summary ............................................................................................................................................... 58

Mgr Kamil Strzępek (asystent sędziego NSA)
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Wolność wyrażania opinii – art. 10 Konwencji
Wyrok ETPC z dnia 22 czerwca 2010 r. w sprawie Kurłowicz przeciwko Polsce

(skarga nr 41029/06) ............................................................................................................. 112



III. Trybunał Konstytucyjny (wybór i opracowanie: Irena Chojnacka)
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The recent decisions of the ECJ concerning the application of the EU directives

(1. judgement dated 14 June 2007, Case C-422/05: Commission of the European
Communities v Kingdom of Belgium, p. 107; 2. judgement dated 2 July 2006,
Case C-212/04: Konstantinos Adeneler v Ellinikos Organismos Galaktos
(Greek Milk Organisation), p. 109) ...................................................................................... 107

II. The European Court of Human Rights (selected and prepared by Agnieszka Wilk-Ilewicz)
Freedom of expression – Art. 10 of the Convention for the Protection of Human
Rights and Fundamental Freedoms (judgement of the ECHR of 22 June 2010,
application No. 41029/06, Case of Kurłowicz v. Poland) ................................................... 112



III. The Constitutional Tribunal (selected and prepared by Irena Chojnacka)
1. The administrative sanction for the lack of a vignette in a vehicle (judgement of

25 March 2010, files No. P 9/08) ........................................................................................ 116
2. The right of a partner of a dissolved partnership to reopen the proceedings (judgement

of 13 April 2010, files No. P 35/09) ................................................................................... 122
3. The right to an attendance allowance (judgement of 1 June 2010, files No. P 38/09) .... 133

IV. The Supreme Court (selected by Andrzej Wróbel, prepared by Mieszko Nowicki)
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Summary

of the article: Resolutions adopted by the Supreme Administrative Court in the
years 2008–2009

The basic duties of the Supreme Administrative Court (the SAC) include
ensuring the compliance with law and uniformity of the judicial decisions made by
the Voivodship Administrative Courts (the VACs). These duties are performed in
the course of the judicial supervision over the activities of the VACs in the area of
adjudication following the procedure set out in the applicable laws.

Under Art. 3.2 of the Act on the System of Administrative Courts dated 25 July
2002 the SAC exercises this supervision in particular by considering the means of
appeal (cassations and complaints) and adopting resolutions clarifying the legal
issues. It is commonly accepted that the resolutions adopted by the SAC play
a special role in the performance of the judicial supervision, especially in unifying
the judicial decisions of the administrative courts.

In the years 2008–2009 the SAC adopted 56 resolutions and made 12 other
decisions (refusal to adopt a resolution, decision to take over a case for con-
sideration) and compared to the preceding period of time (2004–2007) the SAC’s
resolution-adopting activity is characterised by the increased number of adopted
resolutions (in the years 2004–2007 the SAC adopted 47 resolutions). This
tendency is undoubtedly related to the clearly increased activity of the entities
authorised to initiate the procedure of adopting abstract resolutions. During this
period of time the President of the SAC and the Commissioner for Civil Rights
Protection submitted 25 requests to adopt an abstract resolution i.e. more than in
the preceding 4 years (in the years 2004–2007 the President of the SAC and the
Commissioner for Civil Rights Protection submitted the total of 12 requests). The
contents of the analysed resolutions leads to the conclusion that both the entitled
entities and the decision-making panels of the SAC in most cases diligently
considered the necessity to revert to the institution of resolutions.

The conducted research seems to show that the regulation of the abstract and
specific resolutions included in the Act on Proceedings Before Administrative
Courts of 30 August 2002 determines the appropriate boundaries of the resolu-
tion-adopting activities. The practice in this respect was materially affected by the
SAC’s interpretation of the preconditions that must be satisfied to initiate the
resolution-adopting procedure almost completely respected by the decision-making
panels of the SAC who adopted the analysed resolutions.

Most of the resolutions adopted in the years 2008–2009 concerned the
procedural regulations, most often these regulating the proceedings before adminis-
trative courts. The resolutions adopted in connection with these issues clarified
many material legal issues related to these proceedings and the interpretation
assumed therein clearly leads to guaranteeing that the party will enjoy its
procedural rights and, first of all, the constitutional right to trial.
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pracowanymi w oparciu o działalność Rady Europy, traktując je jako istotną
przesłankę interpretacyjną w procesie stosowania prawa. Równocześnie w dotych-
czasowym dorobku orzeczniczym wskazać można orzeczenia zmierzające do
ograniczenia możliwości stosowania ochrony tymczasowej w postępowaniu sądo-
woadministracyjnym. Praktyka powyższa musi być uznana za wadliwą, naruszają-
cą przyjęte przez Radę Europy standardy w zakresie udzielenia stronom po-
stępowania środka efektywnej ochrony prawnej, jakim jest możliwość wstrzymania
wykonania zaskarżonego aktu lub czynności.

Summary

of the article: Proceedings for granting provisional protection before a Polish
administrative court against the standards of the Council of Europe

This article evaluates the institution of suspending the execution of an act or an
action before administrative courts from the perspective of the provisional protec-
tion standards developed on the basis of the work of the Council of Europe. This
issue is closely related to the problem of warranting to the participants of the
incidental proceedings, the proceedings for granting provisional protection being
such proceedings, that the trial will be fair and efficient. The above is strongly
emphasised in the recommendations of the Council of Europe concerning the
administrative proceedings and proceedings before administrative courts which
– although not generally applicable – formulate the example of the institution of
provisional protection. Therefore these recommendations formulate certain „ideal”
form of procedure which may serve as the comparative material both for evaluating
the institution of suspending the execution of an act or an action in the Act on
Proceedings Before Administrative Courts and the activities of the administrative
courts so far.

This article, based on the vast number of judicial decisions made by the Polish
administrative courts and the European Court of Human Rights, highlights the
basic procedural problems an administrative court may face when considering
a request to suspend the execution of a challenged act or action and points to the
most important elements of the proceedings for granting provisional protection,
determining their qualification as fair and efficient. It emphasises the particular
role of an administrative court which in the course of the pending proceedings in
progress is obliged to take into account all aspects of the case pending before it at
the same time not being bound with the contents of the request to suspend the
execution of an act or action. It presents the differences between the institution of
provisional protection developed by the Council of Europe and the one present in
the Polish procedural regulations.
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Summary

of the article: Selected problems of the court control over the EU funds redist-
ribution

The Act on the Principles of Implementing the Development Policy of
6 December 2006 recently amended on 20 December 2008 significantly modified
the principles of granting subsidies from the EU funds for the projects notified in
the individual operational programmes. It introduced at least two-stage appellate
procedure at the pre-court level when a given draft is evaluated by the relevant
institution and at the same time generally regulated the principles of this procedure
making references to the individual systems of implementing the given operational
programme. Furthermore, the legislator openly allowed the applicants to lodge
complaints to the administrative courts in this category of cases. This ends the
dispute over the admissibility of challenging the decisions of the relevant in-
stitutions recognising the applications for subsidies to projects. Apart from
admitting the possibility to lodge complaints to the administrative courts in this
category of cases, the purpose of the amendments was to ensure the efficient and
reasonably fast distribution of the funds designated for this purpose. The funds for
subsidising specific projects are programmed for a limited period of time. The Act
includes provisions modifying the court procedure set out in the Act on Proce-
edings Before Administrative Courts. Introduced was the shorter period of 14 days
for filing a complaint to a Voivodship Administrative Court and the same time
limit for challenging the decision of the court of the first instance to the Supreme
Administrative Court. The indirect procedure of filing complaints was abandoned.
The administrative courts became obliged to consider the complaints and cas-
sations in 30 days. The execution of a challenged act may no longer be suspended
and the courts may not proceed in simplified procedure and in conciliatory
proceedings. At the same time the administrative court may recognise only the
negative evaluation of the appellate procedure in the given system of implemen-
tation of the operational programme. Lodging a complaint after the relevant time
limit or an incomplete complaint and a complaint without the court fees will have
far-reaching consequences. In these cases the court will be obliged to ignore such
a complaint, without first requesting the applicant to rectify the omissions
rendering it incomplete or to pay the court fees. Such far-reaching consequences
are mitigated by the rule that if an authority erroneously instructs or does not
instruct an applicant on the appropriate method and procedure of lodging a comp-
laint, this will not negatively affect the applicant’s right to lodge a complaint to an
administrative court.
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lnego nakładają obowiązek współdziałania na organy. Organy administracji pub-
licznej, współdziałając na podstawie i w granicach prawa, muszą mieć na uwadze
stronę postępowania administracyjnego zwracającą się do organu o wydanie
decyzji. W tym celu, zgodnie z art. 106 § 2 k.p.a.: „Organ załatwiający sprawę,
zwracając się do innego organu o zajęcie stanowiska, zawiadamia o tym stronę”.
Strony w postępowaniu przed organem współdziałającym mają te same upraw-
nienia, które przysługują im w celu czynnego udziału w postępowaniu wyjaś-
niającym.

W tym kontekście należy pamiętać, że Konstytucja RP deklaruje w preambule,
że prawa podstawowe dla państwa oparte są między innymi na współdziałaniu
władz. Współdziałanie, nałożone przepisami prawa administracyjnego material-
nego, w którym organ współdziałający zajmuje stanowisko jako samodzielny,
wyspecjalizowany podmiot w strukturze administracji, które to stanowisko dotyczy
tylko tych aspektów, jakie wynikają z ustawy i wiążą się z zadaniami tego organu,
nazwać można „współdziałaniem fachowym”, mieszczącym się w granicach
ustanowionej konstytucyjnie zasady współdziałania władz45.

Summary

of the article: Cooperation of authorities in the application of law

This article describes the issue of cooperation of the administrative authorities.
It presents two levels of their cooperation i.e. the levels of making and applying
law. As far as law-making is concerned, it presents cooperation between authorities
in making the acts of the generally applicable law and the acts of local law. The
author’s considerations are focused on the issue of cooperation in the application of
law and the point of reference is the court practice i.e. the decisions of the
administrative courts. The article presents the characteristics of the legal precon-
ditions of cooperation between entities in the issuing of administrative decisions
and describes the legal form of cooperation between authorities. Apart from the
most popular forms of cooperation the author refers to the cooperation between
authorities consisting in making the possibility to issue a specific decision by an
authority conditional on the presence the decisions of another authority in the legal
relations. Based on the specific examples the article presents the evolution of
amendments to the prevailing laws as a result of which the authorities cooperate
under the prevailing laws. Furthermore it shows the differences between the
classically understood cooperation of authorities and the joint powers of aut-
horities. It points to the moment when such cooperation is deemed completed and
describes the consequences of the lack of cooperation and the capacity to lodge
a complaint against the decision issued under Art. 106 of the Administrative
Procedure Code. It also presents the issue of the capacity of an authority issuing the
decision under Art. 106 of the Administrative Procedure Code to challenge an
administrative decision issued by the authority in the main case.

45 Wyrok TK z dnia 8 maja 2002 r. sygn. akt K 29/00, OTK ZU-A 2002, nr 3, poz. 30.
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W obliczu zaś trybu weryfikacji postanowienia w sprawie rygoru natychmias-
towej wykonalności, w którym organem odwoławczym będzie organ drugiej
instancji w sprawie głównej (wymiarowej) – zlecający w takim wypadku nadanie
aktowi administracyjnemu tego rygoru, ochrona interesu jednostki w toku instancji
wydaje się być iluzoryczna. W takiej sytuacji wzrasta rola sądów administracyj-
nych, które niejednokrotnie staną na straży legalności orzekania przez organy
podatkowe w przedmiocie nadania rygoru. Istotne w tym zakresie będzie egzek-
wowanie stosowania sformułowanych wyżej reguł stosowania rygoru natychmias-
towej wykonalności pod kątem przesłanek z art. 239b § 1 ordynacji podatkowej.
Na szczególne uwzględnienie wydaje się zasługiwać również zasada, by omawiany
rygor stosowany był w ostateczności, a więc dopiero wówczas, gdy nie jest
możliwe dokonanie zabezpieczenia wykonania zobowiązania podatkowego, o któ-
rym stanowi art. 33 § 2 albo w drodze hipoteki przymusowej lub zastawu
skarbowego. Ponadto należy podkreślić, że ochrona praw jednostki, w związku
z poddaniem nieostatecznej decyzji lub postanowienia wykonaniu, stanowi w ak-
tualnym stanie prawnym o tyle istotne zagadnienie, że w wypadku nadania aktowi
rygoru, nawet bardzo przewlekłe prowadzenie postępowania nie będzie prowadziło
– jak dotąd, w związku z treścią uchylonego art. 225 ordynacji podatkowej – do
wstrzymania wykonania aktu, lecz egzekucja z majątku zobowiązanego będzie
prowadzona bez względu na stan załatwienia sprawy przez podatkowe organy
odwoławcze.

Summary

of the article: Order of immediate enforceability in Polish tax proceedings

This article presents an institution new in the Polish tax proceedings which has
been functioning for decades in the Polish civil and administrative proceedings i.e.
the order of immediate enforceability of non-final tax decisions and rulings
including the obligations enforceable by way of administrative enforcement. This
institution was introduced to the tax proceedings as a result of the amendment as of
1 January 2009 to the legal form of enforceability of a non-final decision. On this
day the Polish legislator introduced the principle contrary to the one prevailing
until then i.e. that the enforceability of the specified individual acts was suspended
by virtue of law until they become final. At the same time the tax authorities are
still able to ensure that the acts issued in the first instance are enforced earlier by
declaring the decision or ruling immediately enforceable in the situations enumera-
ted in the act.

The legal validity i.e. the effectiveness of the said order in respect of an
individual tax act to which it applies stems – on the one hand – from the very
nature of this legal institution and its accessorial nature in relation to a decision or
a ruling, and on the other hand – the legal form of the act by which such act is so
declared i.e. the ruling. The first of these predicates implies the basic result of this
order becoming present in the legal transactions i.e. the immediate enforceability
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of the act referred to in such order, irrespective of the possibility to bring an appal
against it. If a party refuses to perform the decision or ruling voluntarily then the
coercive measures applied in the course of administrative enforcement are im-
plemented. The extensive contents-related scope of the preconditions of issuing an
order on immediate enforceability, in the perspective of the risk that the act
enforceable by execution may be consequentially defective, and the related liability
of the State Treasury for damages, lead to the conclusion that the said order should
be issued only as a means of last resort – when in the given case securing the
enforceability of a tax obligation may not produce the intended effect.

Given the provisions of the Polish Tax Code it is impossible to assume that the
immediate enforceability may be ordered in the form of a ruling deciding on the
nature of the given tax case. The tax authority issues rulings concerning specific
problems arising in the course of the tax proceedings and the need to procure that
an individual act issued in the first instance becomes immediately enforceable
undoubtedly is such a problem due to the existence of the grounds specified in Art.
239b.1 of the Tax Code. Certainly, the ruling declaring a tax decision immediately
enforceable should be issued in the main proceedings aimed at deciding on the
nature of the given tax case and not in the separate proceedings conducted under
Section IV of the Tax Code. Restricting the formalities and reducing the scope of
the case on declaring a tax decision immediately enforceable to the issuing and
delivering of a ruling in such case will accelerate the achieving of the purpose
stemming from the nature of this legal institution.
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ną możliwość obrony i wykazywania, że okoliczności warunkujące odpowiedzial-
ność administracyjną nastąpiły z przyczyn, których nie mógł przewidzieć. Wcześ-
niej zaś, co zostało już zaznaczone, dopuszczalność wyłączenia bądź miarkowania
odpowiedzialności administracyjnej (w ogólności) znajdowała swój wyraz w orze-
cznictwie i doktrynie. W związku z tym można powiedzieć, że prawodawca
w ustawie o transporcie drogowym przyjmuje koncepcję odpowiedzialności nawią-
zującą do anglosaskiej strict liability, czyli odpowiedzialności obiektywnej, lecz
nie absolutnej. W jej świetle naruszający przepisy może wprawdzie zwolnić się od
odpowiedzialności, lecz tylko wtedy, gdy wykaże, że uczynił wszystko, czego
można było od niego rozsądnie wymagać, aby do naruszenia przepisów nie
dopuścić. Taki kierunek interpretacji należałoby przyjąć także w kontekście
analizowanego przepisu. Jego brzmienie, a zwłaszcza posłużenie się niedookreś-
lonym zwrotem „nie mógł przewidzieć”, wymaga bowiem wypracowania pewnego
standardu interpretacyjnego, pomocnego w stosowaniu rzeczonego unormowania.
Podejmowane przez sądy administracyjne próby przeniesienia na grunt administ-
racyjnoprawny cywilistycznej konstrukcji „należytej staranności” uznać należy,
z przyczyn wskazanych uprzednio, a zwłaszcza z uwagi na ścisły związek
z prawem cywilnym, za nietrafne. Stąd propozycja użycia szerokiego zakresowo
(bo odnoszącego się zarówno do pewnego wzorca zachowania, jak i do prawnie
istotnych cech podmiotowych) normatywu „rozsądnego przewoźnika” – modelu
nawiązującego do anglosaskich klauzul rozsądku (znajdujących zastosowanie
w różnych gałęziach prawa) i koncepcji strict liability, stopniowalnego wedle
przeciętnej miary i traktowanego wyłącznie jako pomocniczy punkt odniesienia
dokonywanych ocen prawnych, które nie mogą abstrahować od okoliczności
konkretnego stanu faktycznego, w jakim znalazł się indywidualnie oznaczony
przewoźnik. Dotyczy to zwłaszcza problematyki rozkładu ciężaru dowodu w świet-
le analizowanego unormowania, która mimo że dotyczy problematyki koncepcji
odpowiedzialności administracyjnej w świetle omawianego przepisu, to jednak nie
może być rozstrzygana w oparciu o proponowany kanon interpretacyjny, lecz na
podstawie właściwych przepisów k.p.a.

Mimo wszystko sądzić jednak należy, że z uwagi na przyczyny wskazane
uprzednio, model „rozsądnego człowieka” (w wariancie „rozsądnego przewoź-
nika”) – mimo pewnych niedoskonałości – stanowi najbardziej optymalny, tak pod
względem jurydycznym, jak i czysto faktycznym, wzorzec wykładniczy, jaki
zrelacjonować można do analizowanego zagadnienia. Oczywiście jednak ostatnie
w tej mierze słowo będzie należało do organów stosujących tę regulację prawną.

Summary

of the article: The concept of administrative liability in the light of Art. 93.7 of the
Act on Road Transport

This article discusses the problems of interpretation of Art. 93.7 of the Act on
Road Transport in which the legislator included a general clause excluding the
administrative liability based on the subject-related preconditions. In the light of
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this legal regulation the provisions of Art. 93.1–3 providing for imposition on the
party rendering road transport services or other activities related to road transport
a financial penalty by way of an administrative decision do not apply if it is
determined that the provisions were violated as a result of the events or circumstan-
ces the party rendering the transport services was unable to foresee. In such event
the authority competent due to the location of the inspection issues a decision on
discontinuation of the proceedings for imposing a financial penalty.

The interpretation of the aforementioned regulation served as the basis for
building a specific interpretative model. First of all the author attempts to conduct
a critical analysis of the form of „due diligence” developed in the decisions of
administrative courts and then proposes the canon of a „reasonable person” as the
concept of administrative liability adequate to the analysed regulation.
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