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nika 2009 r. (OPS 10/09)38, której istotą jest obowiązek sądu „odniesienia się 
do wszystkich zarzutów przytoczonych w podstawach kasacyjnych”, wprowadza 
pewne elementy rewizyjnego rozpoznawania spraw ze skargi kasacyjnej, która 
jest wnoszona – inaczej niż w procesie cywilnym – od nieprawomocnych orzeczeń 
WSA. Wydaje się, że jest to jeszcze jeden krok w kierunku ugruntowania od-
rębności postępowania sądowoadministracyjnego jako sądowej procedury szcze-
gólnej. Proces ten stale postępował od przywrócenia sądowej kontroli działal-
ności administracji publicznej i trwa nadal, o czym dowodnie przekonuje znaczna 
liczba uchwał różnych składów NSA, kształtujących wykładnię przepisów postę-
powania sądowoadministracyjnego.

Summary

of the article: The proceedings before administrative courts and their transforma-
tions

The article is divided into four parts. The first part presents the court control over the 
public administration in the 2nd Republic of Poland and the two prevailing procedures, as 
in the territories formerly occupied by Prussia, in the multi-instance judicial system it was 
the litigious-administrative proceedings, and separate proceedings before the Supreme 
Administrative Tribunal regulated in detail in 1932. The second part discusses the reac-
tivation of the administrative jurisdiction exercised by the Supreme Administrative Court 
and its local branches and regulation of the proceedings before administrative courts in 
the Administrative Procedure Code supplemented by an extensive reference to the Civil 
Procedure Code. The third part concerns the Act on the Supreme Administrative Court 
of 1995 expanding the scope of separate regulation of the proceedings before admini-
strative courts while retaining the reference to the Civil Procedure Code coupled with 
a reference to the Administrative Procedure Code. The fourth part is devoted to the 
assumptions of creating – in accordance with the constitutional announcement of the 
interim regulations – the legal basis of functioning of the two-instance administrative 
courts and the proceedings before administrative courts treated explicitly as a specific 
complete court procedure. A few selected legal solutions are used as an example proving 
the strengthening of the individual nature of this procedure necessary due to the specific 
object of activities of the administrative courts i.e. the administration of justice by con-
trolling the functioning of the public administration. The nature of this procedure has 
been being strengthened by way of amendments to the prevailing laws and interpretation 
of law in the court decisions.

38 ONSAiWSA 2010, nr 1, poz. 1. 
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gdy wniosek jest bezzasadny, gdyż wnioskodawca przedstawił sprzeczne lub nie-
wystarczające wyjaśnienia, które czynią w sposób oczywisty nieprzekonującym 
jego wniosek w odniesieniu do tego, że był obiektem prześladowań. Wydaje się, 
że zwłaszcza ta ostatnia przesłanka powinna raczej uzasadniać przesłuchanie 
wnioskodawcy. Pamiętać wszakże należy, że rezygnacja z dowodu z przesłuchania 
wnioskodawcy w sprawie o nadanie statusu uchodźcy pozostaje w sprzeczności 
ze stanowiskiem, by przyznać każdemu wnioskodawcy prawo do złożenia zeznań 
w charakterze strony49. Pozytywnie należy zatem ocenić fakt, że transpozycja 
dyrektywy do polskiego ustawodawstwa uwzględniła jej minimalny charakter 
i możliwość przyjęcia w regulacjach krajowych rozwiązań korzystniejszych dla 
uchodźców. Rezygnacja z przeprowadzenia dowodu z przesłuchania strony w po-
stępowaniu o nadanie statusu uchodźcy, z wyłączeniem wyjątków wskazanych 
w ustawie o udzielaniu cudzoziemcom ochrony, powinna zawsze spotkać się z ne-
gatywną oceną poprawności przeprowadzonego postępowania dowodowego, co 
powinno prowadzić do uchylenia przez sąd decyzji na podstawie art. 145 § 1 pkt 1 
lit. c/ p.p.s.a. Nieprzeprowadzenie dowodu z przesłuchania strony, który w spra-
wach o nadanie statusu uchodźcy nie ma charakteru dowodu posiłkowego, sta-
nowić bowiem będzie z reguły takie naruszenie przepisów postępowania, które 
mogło mieć istotny wpływ na wynik sprawy.

Ustawodawca nie nałożył na Radę do Spraw Uchodźców obowiązku dodat-
kowego przesłuchania wnioskodawcy, ale nie ulega wątpliwości, że dowód taki 
Rada powinna przeprowadzić na wniosek strony, która twierdzi, że chce ujawnić 
dodatkowe informacje o okolicznościach istotnych dla sprawy. Przeprowadzenie 
takiego dowodu z urzędu w postępowaniu odwoławczym uzasadniać może rów-
nież potrzeba aktualizacji stanu faktycznego sprawy, zwłaszcza gdy w związku ze 
zmianą sytuacji w kraju pochodzenia wnioskodawcy niezbędne jest uzyskanie od 
niego dodatkowych informacji, pozwalających na ocenę ryzyka prześladowania 
lub doznania poważnej krzywdy. Postulat uaktualniania stanu faktycznego przez 
organ II instancji, szczególnie w związku z powołanymi na wstępie orzeczeniami 
trybunałów europejskich, staje się tym istotniejszy, im dłuższy czas upłynął od 
wydania decyzji w I instancji.

Summary

of the article: Evidence obtained by hearing the parties in the proceedings for gran-
ting the status of a refugee

The evidence obtained by hearing an applicant in the case for granting the status of 
a refugee must be perceived as basic given that without taking such evidence the authority 
will not obtain the information that if the foreigner returns to his or her home country he 
or she will be in danger. Recognising the importance of this evidence the legislator de-
cided that one of the most important obligations of the applicant is appearing before the 
authority conducting the proceedings at its request in order to be questioned or to testify. 

49 J. Hathaway, The Law of Refugee Status, Butterworths 1991, s. 83, odwołuje się do orzeczenia 

Sądu Najwyższego Kanady w sprawie Singh et al. v. Minister of Employment and Immigration [1985] 

1 S.C.R. 177.
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If the applicant does not appear before the authority in order to be questioned and fails to 
prove in 7 days of the scheduled date of the questioning that defaulting on this obligation 
was caused by the circumstances beyond the applicant’s control, the proceedings are di-
scontinued, unless such decision would contradict the public interest. In the proceedings 
for granting the status of a refugee hearing the applicant is the authority’s obligation as 
in these proceedings this evidence is not an auxiliary (supplementary) evidence, as in the 
Administrative Procedure Code. It is a positive fact that the transposition of the proce-
dural directive to Polish law took into account its basic character and the Act on Gran-
ting Protection to Foreigners in Poland dated 13 June 2003 provides for excluding the 
obligation to obtain evidence from hearing a party to a lesser degree than the procedural 
directive. The applicant is not heard only in 3 situations: (1) when the decision on granting 
the status of a refugee is issued on the basis of the gathered evidence (therefore hearing 
a party may not be omitted also when the applicant was granted a form of protection other 
than the status of a refugee); (2) when due to the poor physical or mental condition the 
applicant is unable to or incapable of participating in the hearing; (3) when the applica-
tion is obviously groundless as the applicant specified the reasons for submitting his or her 
application other than the fear of persecution on the grounds of race, religion, nationality, 
political beliefs or membership of a specific social group or the risk of suffering grievous 
harm or failed to provide any information on the circumstances related to his or her fear 
of persecution or the risk of suffering grievous harm. Apart from the abovementioned 
events, the failure to obtain evidence from the hearing of a party will usually constitute 
such violation of the procedural regulations that might have significantly affected the re-
sult of the case. The hearing of the party by the appellate authority may be also of material 
importance due to the need to update the facts of the case, in particular to determine the 
applicant’s situation in his or her home country.
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Summary

of the article: Judicial decisions of the Supreme Administrative Court in the discipli-
nary cases involving the administrative court judges

This article presents a very narrow scope of the decision-making activity of the Su-
preme Administrative Court which is also a disciplinary court in the disciplinary cases 
involving the administrative court judges (Art. 9 of the Act on the Administrative Courts 
System).

It must be emphasised that the disciplinary commissioner is authorised to submit to 
the disciplinary court of the 1st instance a request to consider a disciplinary case (Art. 56.3 
of the Act on the Supreme Administrative Court and Art. 112.1 of the Act on the Common 
Courts System).

Firstly the author discusses the notion of a disciplinary case, then he goes on to pre-
senting the legal grounds of the disciplinary jurisdiction beginning with the period be-
tween WWI and WWII i.e. from the Supreme Administrative Tribunal established by 
the act of 1922 and its consecutive amendments until the Regulation of the President of 
Poland of 1932 with the force of an act. Between 1922 and 1939 no disciplinary case invo-
lving a Supreme Administrative Tribunal’s judge was initiated.

Then presented are the legal solutions concerning the disciplinary jurisdiction in the 
Act on the Supreme Administrative Court of 1980 reactivating the administrative courts, 
the amendments introduced by virtue of the Act on the Supreme Administrative Court 
of 1995 and its amendments introduced by virtue of the Act on the Administrative Co-
urts System of 2001 under which on 1 October 2001 the Supreme Administrative Court 
became the disciplinary court for the SAC’s judges (previously the relevant disciplinary 
court was the Supreme Court).

The review of the legal grounds of the disciplinary jurisdiction ends with the presen-
tation of the Law on the Administrative Courts System dated 25 July 2002 which came 
into force on 1 January 2004.

The article discusses the judicial decisions of the Supreme Administrative Court as 
the disciplinary court in the years 2004–2010, the list of cases and the method of their 
handling – presented in three tables. In the cases where the public prosecutor requested 
the SAC’s consent to hold a judge criminally liable such consent was granted only three 
times.
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Summary

of the article: The capacity to file complaints in the proceedings before administra-
tive courts

This article analyses the entities with the capacity to file complaints i.e. authorised to 
file complaints against the acts, actions and inaction of the public administration authori-
ties to the Voivodship Administrative Courts.

The author begins his ponderings reminding the regulation of these issues in Poland 
under the previous regulations.

Before the World War II anyone who claimed his or her rights were violated or that he 
or she was burdened with an obligation without any legal grounds was able to file a com-
plaint to the Supreme Administrative Tribunal. Therefore the capacity to file complaint 
had a subjective nature while the model of court control of administrative authorities 
exercised by the Supreme Administrative Court that has been prevailing since 1980 was 
based on the concept of a party’s objective capacity to file complaints by making a refe-
rence as regards an entity authorised to file a complaint to the notion of a party to the 
administrative proceedings. The capacity to file complaints was granted also to a public 
prosecutor and a public organisation.

Both under the regulations prevailing in the years 1995–2003 and in the present model 
of two-instance administrative jurisdiction a complaint may be filed by “anyone who has 
a legal interest in filing a complaint”, a public prosecutor and a public organisation. An 
entity enjoying such a right under other acts is also authorised to file a complaint.

In practice most often a complaint is filed by the first of the above mentioned entities 
i.e. “anyone who has a legal interest in filing a complaint”. The opinion dominant in the 
doctrine and the court decisions is that such legal interest has an objective nature – it 
must be based on a specific provision of the substantive law, sometimes the procedural or 
systemic law.

Then the author analyses the capacity to file a complaint concerning the individual 
acts and actions of the public administration authorities that the administrative courts are 
capable of recognising. He also presents the controversial issues related to the capacity 
to file complaints vested in the public prosecutors, the Civil Rights Commissioner filing 
a complaint on the same terms and conditions as a public prosecutor and a public orga-
nisation who participated in the administrative proceedings as a party and the entities 
enjoying the capacity to file complaints under specific acts.
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Summary

of the article: Application of the output of the doctrine and the judicial decisions in 
the area of the civil procedure in the proceedings before administrative courts

The Law on Proceedings Before Administrative Courts dated 30 August 2002 regu-
lated the administrative court procedure. It does not include any general reference to the 
other procedures, but it includes the detailed references e.g. in Art. 106.5 and Art. 300 to 
the provisions of the Civil Procedure Code. The administrative court procedure and the 
civil procedure have different functions in the administration of justice (Art. 175 of the 
Polish Constitution).

The object of both procedures is different, hence the civil and administrative courts 
make establishments using different methods. In the civil cases the court examines and 
evaluates evidence and then determines the factual and legal basis of its decision, while 
the administrative courts refer to the establishments and the decisions made by the ad-
ministrative authorities, verifying their compliance with law. Exceptionally they add to 
the established factual status, but the court may establish the facts on its own only to the 
extent it is necessary in order to verify the compliance with law of the challenged action or 
inaction of a public administration authority. The proceedings to take evidence may not 
result in the establishments leading to the content-related decision in the case in which an 
administrative decision was made.

The administrative courts do not conduct the proceedings to take evidence, they de-
cide on the basis of the files of the case (Art. 133.1 of the Law on Proceedings Before 
Administrative Courts). Therefore the administrative court procedure does not include 
the provisions concerning evidence and the method of taking evidence, because the court 
refers to the results of the administrative proceedings. On the exceptional basis Art. 106 
§ 3 of the Law on Proceedings Before Administrative Courts authorises a court to act on 
its own motion or on the motion of the parties and to take the supplementary documen-
tary evidence, should it be necessary to clarify the serious doubts and not result in the 
excessive extension of the proceedings in the case. It is a material restriction concerning 
the means of evidence, because the court makes the supplementary establishments only 
on the basis of the documentary evidence. Under Art. 106.5 of the Law on Proceedings 
Before Administrative Courts the provisions of the Civil Procedure Code apply accor-
dingly to the proceedings to take evidence before an administrative court.

Supplementing the proceedings to take evidence requires the court to make the deci-
sion on evidence (Art. 106.3 and 106.5 of the Law on Proceedings Before Administrative 
Courts in connection with Art. 236 of the Civil Procedure Code). In the decision to take 
evidence the court points to the facts to be established and the means of evidence, bearing 
in mind the object of evidence are only the facts material for the case (Art. 227 of the Civil 
Procedure Code). The administrative court may only take the evidence from the docu-
ments and not from any other means of evidence. Given this it must be concluded that in 
the proceedings before the administrative courts there apply Art. 244 and 245 of the Civil 
Procedure Code specifying the types of the documents and their role in taking evidence. 
They must be applied with due regard to the restrictions and prohibitions referred to in 
Art. 246 and 247 of the Civil Procedure Code, and the issued related to the obligation to 
present the documents – Art. 248, 249, 250 and 251 of the Civil Procedure Code, as well 
as Art. 256 and 257 of the Civil Procedure Code related to translating a document in 
a foreign language and evaluating the damaged documents.
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nych wyrażona w art. 177 Konstytucji stanowiącym, że sądy powszechne spra-
wują wymiar sprawiedliwości we wszystkich sprawach z wyjątkiem tych, które 
zostały ustawowo zastrzeżone dla właściwości innych sądów. Natomiast sądy 
administracyjne, zgodnie z ustawą zasadniczą, sprawują kontrolę administracji 
publicznej, której zakres określają ustawy (art. 184 Konstytucji). W świetle tej 
zasady musi istnieć wyraźna norma ustawowa, która wskazywałaby właściwość 
sądu innego niż powszechny. Trybunał Konstytucyjny, odnosząc się do zasady 
domniemania właściwości sądów powszechnych, podkreślił, że „z samej Konsty-
tucji wynika obowiązek rozpatrzenia sprawy wniesionej do sądu powszechnego 
w wypadku, gdy brak jest wyraźnych przepisów określających właściwość innych 
sądów (wojskowych lub administracyjnych). Dopiero ustalenie, przy orzekaniu 
o swej właściwości przez sąd administracyjny, że sprawa obejmuje kontrolę dzia-
łalności administracji publicznej (art. 184 Konstytucji w związku z art. 1 p.p.s.a.), 
powoduje uchylenie domniemania wynikającego z art. 177 Konstytucji i zwalnia 
sąd powszechny z obowiązku rozpatrzenia sprawy”42. W świetle tych poglądów 
należy zauważyć, że w przypadku zbiegu przesłanek stanowiących o istocie od-
mowy udostępnienia informacji publicznej brak jest normy prawnej wskazującej 
na właściwość sądu administracyjnego w tym złożonym przypadku. Oznacza to 
zatem właściwość sądu powszechnego do rozpoznania sprawy w pełnym zakresie. 
Tak więc sąd powszechny również w odniesieniu do przesłanek publicznopraw-
nych występujących w danej sprawie nie będzie oceniał legalności rozstrzygnięcia 
administracyjnego w tym zakresie, ale zbada te przesłanki na równi z wszystkimi 
okolicznościami, mającymi znaczenie z punktu widzenia realizacji prawa dostępu 
do konkretnej informacji publicznej.

Summary

of the article: The problems of court protection of the right to information

Under the Constitution each citizen is entitled to be informed of the activities of the 
public authorities, the persons performing public functions and the institutions managing 
public property. This constitutional principle is expressed in the Act on Access to Public 
Information. It includes significant procedural solutions in the area of access to public 
information specifying both the administrative procedure and the principles of protection 
exercised by the administrative or common courts. Depending on the reasons behind the 
refusal to provide information, the entity concerned may seek protection before an admi-
nistrative or common court.

The law provides for two types of information: plain and processed. Plain information 
is information the content of which stems directly from the existing documents. In prin-
ciple this will be the content of official documents. It is made available to anyone, irre-
spective of the purpose for which it will be used. The processed information is information 
that requires the entity providing such information to conduct research or analysis and 
involves taking the necessary organisational steps. Such information may be made ava-
ilable only when it is justified by the public interest. In practice access to such information 
is available to the journalists and other entities who may effectively affect the functioning 
of the public institutions to which such information relates.

42 Postanowienie TK z 14 listopada 2007 r., SK 53/06. 
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Information is made available upon taking a material-technical action i.e. sending 
a copy of a decision or ruling. Refusal to make available information has the form of an 
administrative decisions with the means of recourse, including court control. Access to 
public information may be refused only in order to protect the values specified in the 
Constitution or due to the secrets specified in the relevant acts.

The notion of public information is extensive and in principle includes all forms of the 
state’s functioning and covers all public documents. In practice the boundary between the 
public information as the expression of the guaranteed openness of the state’s activities 
and the commercial, educational, scientific and the like information is sometimes blurred. 
It frequently results in abusing the right to information in order, for example, to obtain 
the decisions or rulings for the needs of business activity in the numbers exceeding the 
organisational capacity of the obliged entities. Both the administrative authorities and the 
courts attempt to take these differences into consideration in their activities. There is no 
reason to burden the public administration authorities with obtaining and gathering the 
legal acts promoting business activity.

Access to public information is free. There are no limitations as to the number of 
the documents required. Under the applicable laws some public documents (judgements, 
rulings, decisions, certificates) are issued against an administrative fee. In practice there 
have arisen doubts whether such an administrative fee may be charged when such docu-
ment is requested by a person invoking his or her right of access to public information. 
It is therefore assumed that the principle of free access to public information is aimed 
at preventing the control of access to such information by its price. Collecting (relatively 
medium) administrative fees for the desired form of an official document is something 
different.

Both the refusal to provide public information and the inaction of the public autho-
rity to this extent are subject to court protection. The proceedings before administrative 
courts are based on the principle that prior to instituting the court proceedings the party 
should exhaust the means of appeal available in the administrative proceedings and when 
under the applicable law no such means are available – request the public authority to re-
medy the violation of law. At the beginning the administrative courts used to decide that 
if the relevant authority failed to provide information within the statutory period of time, 
prior to filing a complaint to an administrative court the party should file a complaint to 
the authority of higher instance or request the defaulting authority to remedy such vio-
lation of law. The courts abandoned this point of view, now they are of the opinion that 
filing a complaint to an administrative court against the inaction of a public authority 
does not need to be preceded by any preliminary measures.
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Summary

of the article: Evaluation of the provisions of the Tax Code in the judgements of the 
administrative courts (selected aspects)

The contents of the selected decisions and their rationales justify the following com-
ments. (1) The Tax Code should respect the universal values that are represented by the 
coherence and stability of law, its clarity, justice and functionality, while the Tax Code’s 
material defects are the lack of clarity, instability of solutions and incoherence of provi-
sions. (2) The regulation concerning the institutional solutions adopted in the Tax Code 
is hardly ever complete, universal and exhaustive and quite frequently fails to include 
the important and material legal issues. (3) Many amendments to the Tax Code may be 
understood as the legislator’s response to the state’s urgent financial needs, often adopted 
without ensuring that they will create a coherent and uniform system of regulations. (4) 
Given the frequency and contents of the amendments it is hard to resist the impression 
that the equilibrium between the protection of public and private benefit is distorted 
(salus rei publice suprema lex esto and salus civium suprema lex esto), and at the same time 
the problem of the limits to which the Tax Code may effectively solve the complicated 
and non-schematic public relations is increasingly frequent. (5) Due to the defective le-
gislative technique some of the provisions must be a riddle even to the legislator himself, 
and in particular the communicativeness of the provisions delimiting the taxpayer’s legal 
security. Sometimes the solutions adopted in the Tax Code violate the principle of the 
clarity of law as the legislator expresses himself inadequately to the assumptions of the 
legal text. Therefore the principle of creating provisions clear and understandable to their 
addresses as well as the principle of precision in the legislator’s use of the language when 
formulating a legal text are violated, there appear the non-normative contents of various 
character e.g. persuasive; in certain events the excessive casuistry of the regulations is 
striking. (6) Sometimes the interpretative misunderstandings result from the ambiguity 
of words and expressions; it is obvious because when the different meanings of a given 
word, expression or term are similar, there arises an interpretative dispute. This dispute 
is sometimes caused by the diverging judicial convictions and the difference between the 
opinions the judges formulate. (7) The amendments to the Tax Code fail to duly take into 
account (rather selectively than comprehensively) the orderly and stable system of the 
constitutionally protected values. And the result thereof is the unconstitutionality of the 
Tax Code provisions. (8) The amendments to the Tax Code only superficially rely on the 
decisions of the administrative courts and this is important, significant, almost readily 
available and systematised knowledge the legislator should perceive as an important gu-
ideline for creating the institutional solutions.

And two reflections of a more general nature. Firstly, when the solutions of the Tax 
Code are incoherent, dysfunctional, defective, ambiguous and unspecified the legislator 
is replaced by the “an administrative court judge who thinks and acts using the weapon 
bestowed upon him on behalf of the Republic of Poland being a court decision remedying 
the legislator’s mistakes”.

Secondly, the administrative courts are the venue of formation of opinions. Even if 
there appear any controversial claims, the court judgements warrant that the case will be 
considered thoroughly. It is quite a lot, given that many amendments are introduced to 
the Tax Code without due preparation. The thesis included in the administrative court 
judgements and the reasons for these judgements result in the increased activity of the 
doctrine (the court decisions are voted upon).

It would be splendid if the discussion started in the doctrine as a result of the admini-
strative court decisions would lead to the solution that would actually give the Tax Code 
the power of a code.
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madzonymi w sprawie pośrednimi faktami dowodowymi a faktem domniemy-
wanym. Związek łączący pośrednie fakty dowodowe z poszukiwanym faktem 
domniemywanym wskazywać musi na to, że fakt domniemywany bierze swój 
początek z innego zdarzenia, jakim jest pośredni fakt dowodowy. Związki łą-
czące pośrednie fakty dowodowe z faktem domniemywanym, a także warunki, 
jakim powinny związki te odpowiadać, by uznać je można było za wiążące te 
fakty w pewną całość, stanowią jednak problematykę wymagającą specjalnego 
opracowania.

Summary

of the article: The source of factual presumption and the administrative court deci-
sions in tax cases

The administrative court decisions evaluating the proceedings to take evidence con-
ducted by the public administration authorities taking into consideration the factual 
presumptions (preasumptio facti) are rather scarce and fragmentary. The importance of 
these problems is significant not only for determining the facts of the case by the public 
administration authorities but also for control of the compliance with law of the methods 
of determining the facts of the case conducted by the administrative courts

Given the nature of the proceedings before administrative courts consisting in con-
trolling the decision in an administrative-law case included in the act or activity of a pu-
blic administration authority appealed against, the role of the factual presumptions in the 
tax proceedings should be emphasised. Particular importance should be attached to their 
source i.e. the factual basis of a presumption and especially the methods of its determina-
tion. It is the starting point for determining the elements of the facts of the case by way of 
factual presumption. The law-making facts do not always stem directly from the specific 
sources or evidence given that in the course of considering many administrative-law cases 
there is no evidence allowing the court to determine directly the truthfulness of the law-
making facts and all the circumstances material for the decision in the case.

On the other hand the limits of making a factual presumption are determined by 
the basis of such presumption. For this reason a tax authority must prove all the indirect 
evidentiary facts material for determining the facts of the case being the object of the 
relevant proceedings. However, the indirect evidentiary facts may not be determined by 
presumption. For this reason proving a given event representing the factual basis being 
the source of the given presumption is possible only by way of the proceedings to take 
evidence as the result of which the complete evidence is obtained.

The completeness of the basis of a presumption is the condition necessary, but not 
sufficient to apply the presumption as the method of evidence-free determination of the 
facts of the case. The material including the indirect evidentiary facts must be freely eva-
luated under Art. 191 of the Tax Code. Only such free evaluation permits making the 
true determinations. For this reason the proceedings to take evidence aimed at proving 
the indirect evidentiary facts should be conducted in accordance with the rules ensuring 
that the material truth will be established i.e. pursuant to Art. 122 of the Tax Code. If the 
indirect evidentiary facts are untrue, it prevents formulating the conclusions permitting to 
determine the direct evidentiary facts.

Determining the existence of a main fact by way of a factual presumption is possible 
on the proviso that this method of determining the facts of the case is based on the mutual 
relations between the indirect evidentiary facts obtained in the case and the main fact 
being sought out i.e. the presumed fact. The relation between the indirect evidentiary 
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facts and the main fact being sought out must indicate that the presumed fact origins 
from another event i.e. the indirect evidentiary fact. The relations between the indirect 
evidentiary facts and the presumed fact and the conditions they must satisfy in order to 
be deemed the relations making these facts together into the logical whole represent pro-
blems that require a separate article.
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* W pracy wykorzystano następującą literaturę: J. Borkowski, Sądownictwo 
administracyjne na ziemiach polskich, ZNSA 2005, nr 1; J. Borkowski, Model 
normatywny sądowej kontroli administracji państwowej w Polsce, „Studia Praw-
no-Ekonomiczne” 1988, t. XLI; R. Hauser, Sądownictwo administracyjne w przy-
szłej konstytucji, RPEiS 1995, z. 2; R. Hauser, J. Świątkiewicz, XV-lecie NSA, 
Warszawa 1995; R. Hauser, Dziesięciolecie przekształceń ustrojowych Naczelnego 
Sądu Administracyjnego i jego orzecznictwa, „Samorząd Terytorialny” 2000, 
z. 1–2; R. Hauser, Przekształcenia modelu polskiego sądownictwa administracyj-
nego, „Forum Iuridicum” 2002, t. I; M. Masternak-Kubiak, T. Kuczyński, Prawo 
o ustroju sądów administracyjnych. Komentarz, Warszawa 2009.

Summary

of the article: Transformations of the role and structure of the Supreme Administra-
tive Court

This article discusses the problems of the structural changes in the Polish admini-
strative jurisdiction in the post-war period. The consecutive statutory and constitutional 
regulations shifted the position of the Supreme Administrative Court in the system of 
public authorities.

The restoration of the administrative courts was first announced in the Act on the 
System and Scope of Functioning of the Highest Authorities of the Republic of Poland 
dated 19 February 1947 which announced the appointing of the administrative courts, 
but this statutory declaration was not put into effect. The problem of administrative ju-
risdiction was not regulated at all in the Constitution of the People’s Republic of Po-
land of 22 July 1952, therefore the issue of the court control over the activities of the 
public administration authorities was ignored for many decades. On the other hand, the 
representatives of the legal doctrine were interested in this problem. The efforts of the 
scientific circles and the distribution of the political power in the 1980s (the government 
was ready to introduce limited political reforms) resulted in adopting the Act on the Su-
preme Administrative Court and Amending the Administrative Procedure Code dated 
31 January 1980. This act established the Supreme Administrative Court as a particular, 
one-instance court under the judicial supervision of the Supreme Court. The powers of 
the Supreme Administrative Court were enumerated positively and gradually expanded. 
The increasing scope of the Supreme Administrative Court’s competence was related to 
the political developments which resulted in, among others, adding a general clause sub-
mitting all administrative decisions (except for these explicitly exempted) and resolutions 
of the local government authorities to the court control.

All the activities of the public administration authorities were submitted to the court 
control under the Act on the Supreme Administrative Court dated 11 May 1995. This act 
ensured the balance between an administrative act and the possibility of filing a com-
plaint and warranted a citizen’s right to trial. The model of the administrative jurisdiction 
as a one-instance central court (divided into two chambers) with the local branches was 
maintained, while introducing the institution of clarification of the significant legal do-
ubts by the bench composed of seven judges, a chamber or the joint chambers in order to 
ensure the uniformity of its judicial decisions

The administrative jurisdiction was further transformed under the Constitution of 
the Republic of Poland dated 2 April 1997 introducing the principle of two-instance admi-
nistrative jurisdiction and the following acts adopted in 2002: (1) the Law on the System 
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of Administrative Courts and (2) the Law on Proceedings Before Administrative Courts 
and (3) the provisions implementing these Laws. They came into force on 1 January 2004 
thus commencing the reform of the administrative jurisdiction.

These Laws comprehensively regulate the system of administrative courts and the 
proceedings before them. The 1st instance courts were the newly established Voivodship 
Administrative Courts while the appeals against their decisions were considered by the 
Supreme Administrative Court. The Supreme Administrative Court’s jurisdictional ac-
tivities are carried on by three chambers: financial, commercial and general administra-
tive; the activities related to the efficiency of court proceedings and the jurisdictional 
functions are performed by the Jurisdictional Bureau and the Office of the Supreme Ad-
ministrative Court’s President takes care of the financial and HR matters.

The Constitution of the Republic of Poland specified the limits of competence of the 
administrative courts introducing in Art. 184 the principle that the cases in which the 
administration of justice consists in controlling the activities of the public administration 
authorities are reserved for the administrative courts.

Establishing the two-instance administrative jurisdiction completed the adaptation of 
the administrative courts system to the constitutional requirements.
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Summary

of the article: Administrative discretion in the administrative court decisions

This article analyses the standpoint of the Polish administrative courts in respect of 
the notion and scope of the court control of administrative discretion. In the light of these 
decisions the discretion seems to be a separate, fully developed legal institution displaying 
specific features. It is related to the division into the acts bound with and based on the ad-
ministrative discretion and the specific formation of the latter’s legal basis. In the judicial 
decisions the administrative discretion is defined restrictively as related to the selection of 
the legal consequences in the decision-making process. Therefore it is required first of all 
that the authorisation to exercise the administrative discretion stems directly from the sta-
tutory acts or the acts based on the statutory authorisation and is not inferred by implica-
tion. At the same time the author points to the differences between the discretion and the 
so-called underspecified notions due to the fact that they are related to the various stages 
of the application of law. These differences are the reason for emphasising the different 
scope of their court control. The underspecified notions in principle are subject to the 
court control in full, however in the case of the estimating expressions and the necessity to 
evaluate a specific state of affairs the evaluation margin is quite considerable which may 
sometimes prevent the abstract interpretation. The control of the discretion has a limited 
nature, but this limit applies to the last stage of the application of law. The administrative 
decisions based on the selection of the legal consequences are subject to court control. 
In order to allow the courts to exercise this control the court decisions emphasise the 
necessity for such decisions to be justified and, given the evaluation of the limits of the 
administrative discretion, such justification must be particularly careful.

In the light of the court decisions the scope of control over the discretionary decisions 
is determined by the elements of legality. It is emphasised that the discretion itself repre-
sents the scope of freedom the authority may enjoy and the court may not replace the exe-
cutive authorities. This control mainly consists in verifying the legal and factual grounds 
of a decision i.e. the stages preceding the selection of the legal consequences. As regards 
the discretion exercised when determining the limits of control, the courts in principle do 
no rely on the concepts of the internal boundaries and the errors in exercising discretion. 
In exchange, they extensively rely on the so-called directive of choice of consequences. It 
permits developing such agreements concerning the method of understanding and con-
trolling the administrative discretion which in principle fully satisfy the requirements of 
the Community law. It seems, however, that relying on the concept of errors in exercising 
discretion, and in particular of the abuse of discretion, would allow to control the bor-
derline situations involving the so-called difficult cases and permit the more extensive 
application of the Community law and the laws of other European countries.
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spektować93. Powyższe unormowanie niewątpliwie wzmacnia wpływ uchwał na 
praktykę orzeczniczą sądów administracyjnych.

V. Uwagi końcowe

Naczelny Sąd Administracyjny niemal od pierwszych dni działalności orzecz-
niczej podejmował czynności zmierzające do zapewnienia jednolitości orzecz-
nictwa. Wprawdzie w okresie obowiązywania ustawy z 1980 r. możliwości NSA 
były w tym zakresie ograniczone kompetencjami nadzorczymi Sądu Najwyż-
szego, jednakże powyższy stan prawny, a także brak stosownych unormowań 
w obrębie NSA nie stanowiły przeszkody do podejmowania działań niezbędnych 
do ujednolicania orzecznictwa. W tym celu składy orzekające NSA inicjowały 
podejmowanie przez Sąd Najwyższy uchwał oraz dokonywały wykładni prawa 
w orzeczeniach podejmowanych w sprawach indywidualnych. Istotne znaczenie 
rozstrzyganych przez NSA problemów prawnych, a także częste uwzględ-
nianie w przyjmowanej wykładni przepisów konstytucyjnych powodowało, że 
powyższa praktyka NSA miała bardzo duży wpływ na prawidłowe stosowanie 
prawa administracyjnego. Następnie w okresie obowiązywania ustawy o NSA 
sąd ten często korzystał z instytucji uchwał, które z uwagi na szeroki zakres wy-
jaśnianych zagadnień prawnych odegrały ważną rolę w procesie ujednolicania 
orzecznictwa. Po wejściu w życie ustaw ustanawiających w Polsce dwuinstan-
cyjne sądownictwo administracyjne i wyposażenie NSA w środki nadzoru judy-
kacyjnego, rola tego sądu w zakresie zapewnienia zgodnego z prawem i jednoli-
tego orzecznictwa WSA jest szczególnie ważna. Z obserwacji działalności NSA 
wynika, że przewidziane w ustawie środki nadzoru są stosowane racjonalnie. 
Szczególnego jednak podkreślenia wymaga szerokie wykorzystywanie przez 
NSA działalności uchwałodawczej do zagwarantowania stronie postępowania 
przysługujących jej uprawnień procesowych, a przede wszystkim konstytucyj-
nego prawa do sądu.

Summary

of the article: The role of the Supreme Administrative Court in shaping the uniform 
decisions of the administrative courts

Considering the role of the Supreme Administrative Court in shaping the uniform 
decisions of the administrative courts it must be noted that performing this task in re-
spect of the administrative law encounters particular difficulties. They result from both 
the significant development of the administrative law and the very numerous group of 
entities making this law. The administrative law is known to be a very vast, dynamic and 
frequently amended area of law. Pursuant to the Polish Constitution the administrative 

93 A. Skoczylas, Moc wiążąca uchwał NSA a prawa jednostki, w: Jednostka w demokratycznym 
państwie prawa, pod red. naukową J. Filipka, Bielsko-Biała 2003, s. 601; R. Hauser, A. Kabat, 

Uchwały Naczelnego Sądu Administracyjnego…, s 37; A. Kabat, Moc wiążąca uchwał Naczelnego 
Sądu Administracyjnego, w: Podmioty administracji publicznej i prawne formy ich działania. Studia 
i materiały z konferencji jubileuszowej Profesora Eugeniusza Ochendowskiego, Toruń 2005, s. 280.
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law is sometimes made not only by adopting laws but also by the public administration 
authorities issuing the generally applicable normative acts.

The consecutive regulations concerning administrative jurisdiction used to designate 
the role of the SAC in shaping the uniform application of laws by the administrative co-
urts in substantially different ways.

When the Act on the Supreme Administrative Court and Amending the Admini-
strative Procedure Code dated 31 January 1980 was in force the SAC’s activities were 
supervised by the Supreme Court. The Act on the Supreme Administrative Court dated 
11 May 1995 changed this situation empowering the enlarged benches of the SAC to adopt 
resolutions clarifying the legal issues giving rise to serious doubts. The Supreme Admini-
strative Court used to exercise this power next to the Supreme Court’s means of judicial 
supervision over the SAC’s judicial decisions. This legal status was in force in principle 
until 1 January 2004 i.e. until the effective date of the three acts of 2002 implementing the 
reform of the system of administrative jurisdiction.

Almost from the very first day of its functioning the Supreme Administrative Court 
was taking steps aimed at ensuring the uniformity of judicial decisions. Although when 
the Act of 1980 was in force the SAC’s powers in this area were limited with the supervi-
sory powers of the Supreme Court, however this legal status and the lack of the relevant 
regulations within the SAC itself did not prevent the SAC from taking actions necessary 
to ensure the uniformity of legal decisions. For this purpose the decision-making benches 
of the SAC initiated the resolutions to be taken by the Supreme Court and interpreted law 
in the decisions in individual cases. Given the significant importance of the legal problems 
solved by the SAC and the frequent references to the Constitution in its interpretations of 
law the above SAC’s practice materially affected the proper application of the administra-
tive law. Then, when the abovementioned Act dated 11 May 1995 was in force, the SAC 
often used the institution of resolutions which due to the extensive scope of the clarified 
legal issues played an important role in ensuring the uniformity of legal decisions. When 
the acts introducing in Poland the two-instance system of administrative courts came into 
force and the SAC was vested with the means of jurisdictional supervision, the SAC’s role 
in ensuring the legally valid and uniform legal decisions of the Voivodship Administrative 
Courts became particularly important. The observation of the SAC’s functioning shows 
that the means of supervisions provided for in the Act have been used reasonably. It must 
be particularly emphasised that the SAC has been using its resolution-adopting activities 
to ensure that the parties to the proceedings may exercise their procedural rights, and 
first of all the constitutional right to a trial.
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Summary

of the article: The industrial property in the administrative court decisions

This article discusses the few issues concerning the industrial property problems basic 
for the administrative court decisions. The author emphasises that the industrial property 
rights and therefore the ownership-type rights are created and to the significant extent 
protected with the public-law methods. Their source are the administrative decisions of 
the Polish Patent Office – the central body of government administration competent in 
these matters. Submitting the Patent Office’s decisions to the control exercised by the ad-
ministrative courts in the way relevant for these courts is fully consistent with the consti-
tutional principle specifying their scope of competence and operating procedures. Under 
the first sentence of Art. 184 of the Constitution the Supreme Administrative Court and 
the other administrative courts exercise control, to the extent specified by law, over the 
functioning of the public administration authorities. Under this provision the cases con-
cerning the legal relations arising in the course of exercising the administrative authority 
should be within the scope of competence of the administrative courts.

One of the features characterising the judicial activity of the administrative courts in 
the industrial property cases is the application of the regulations repealed by the Indu-
strial Property Law. This results from the fact that the Industrial Property Law includes 
the principle of the continuity of the rights acquired under the rule of the previously 
applicable regulations. Due to the ambiguities in the transitional regulations concerning 
these problems determining the scope of application of the existing regulations gave rise 
to many doubts expressed in the judicial decisions and the legal literature.

Undoubtedly the basic problem arising in the judicial decisions in the industrial pro-
perty cases is the determination of the existence of the legal interest authorising the ini-
tiation of the proceedings before an administrative court and the legal interest justifying 
the submission of a request to the Patent Office to invalidate an exclusive right or declare 
it expired. A lot of attention is devoted to these issues in this article. The author reminds 
the understanding of this notion in the administrative procedure and administrative court 
procedure illustrating his reflections with the numerous examples from the decisions of 
the Voivodship Administrative Courts and the Supreme Administrative Court.



230 Zeszyty Naukowe Sądownictwa Administracyjnego 5–6 (32–33)/2010

Zaprezentowane rozważania uwidaczniają stabilną i konsekwentną linię 
orzecznictwa sądów administracyjnych w zakresie ochrony praw jednostki. Od 
czasu reaktywowania sądownictwa administracyjnego w powojennej Polsce 
zmienił się jedynie sposób uzasadniania tez i twierdzeń wyznaczających stan-
dardy utożsamiane z tą wartością. Można to wytłumaczyć z jednej strony większą 
złożonością aksjologicznych podstaw ocen formułowanych w toku działalności 
orzeczniczej (źródeł, z których wyprowadza się określone idee i założenia)39, 
z drugiej zaś – stałym rozwojem technik argumentacyjnych, odwołujących się 
w coraz większym stopniu do celów prawa, zasad systemowych lub dorobku 
orzeczniczego innych organów, zwłaszcza sądów konstytucyjnych i ponadna-
rodowych (Europejskiego Trybunału Sprawiedliwości, Europejskiego Trybu-
nału Praw Człowieka). Związek wypracowanych przez praktykę sądową reguł 
i ustaleń z normą ustawową (konstytucyjną, konwencyjną) w zasadzie nie jest 
kwestionowany, co w istotny sposób różni wspomnianą aktywność od kształto-
wania – niezależnie od ustawy czy też obok niej – „pretorskiego” prawa admi-
nistracyjnego, którego paradygmatem jest chociażby działalność jurysdykcyjna 
francuskiej Rady Stanu40. Nie powinno wszakże budzić wątpliwości stwierdzenie, 
że wytworem orzecznictwa sądowoadministracyjnego w poddanej opisowi sferze 
zagadnień są w jakiejś mierze reguły, uchodzące za źródło „wtórnej legislacji” 
(opatrywane też mianem „norm drugiego stopnia”), wyłamujące się z tradycyjnie 
rozumianego pojęcia aktów wykładni operatywnej – rozstrzygnięć cząstkowych, 
podejmowanych w ramach jednego z etapów procesu stosowania prawa. Nie wni-
kając w teoretyczne zawiłości i niuanse zasygnalizowanego rozróżnienia, pragnę 
podkreślić, że analiza dorobku tego orzecznictwa potwierdza twórczą, niezwykle 
istotną dla kształtowania zrębów państwa prawnego rolę polskiego sądownictwa 
administracyjnego, które – jak to ujęto w tytule jednej z poświęconych mu pu-
blikacji jubileuszowych (przywołanej kilkakrotnie w niniejszym opracowaniu) – 
stało się prawdziwym gwarantem wolności i praw obywatelskich.

Summary

of the article: The standards of an individual’s protection in the administrative judi-
cial decisions

The reactivation of the administrative courts in Poland in 1980 coincided with the 
major changes in the public and political life which triggered the legal and systemic trans-
formation started in the 1990s. Since the beginning of its functioning the Supreme Admi-

39 Próbę ich przybliżenia podjął w naszej literaturze m. in. Z. Szonert, Sędzia administracyjny 
w procesie przekształceń ustrojowych, w: Sądownictwo administracyjne…, s. 422 i nast. Trafnie pod-

niósł, że „prawodawca nie jest w stanie przewidzieć i uwzględnić w procesie legislacyjnym wszystkich 

możliwych sytuacji faktycznych w akcie prawnym stanowiącym źródło prawa materialnego” (s. 423). 

Dlatego też w procesie wykładni prawa przez sądy należy – zdaniem autora – „przyjąć taki system 

aksjologiczny, który charakteryzuje się wartościami uniwersalnymi wyrażonymi w prawie między-

narodowym i Konstytucji” (s. 425). 
40 Zob. F. Longchamps de Bérier, Współczesne kierunki w nauce prawa administracyjnego na 

Zachodzie Europy, Wrocław 2001, s. 38 i nast., oraz wskazaną przez niego, ukazującą pełny przekrój 

myśli teoretycznej, literaturę. 
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nistrative Court (which until the end of 2003 was the only instance settling the disputes 
between an individual and the public administration authorities) was attempting to re-
construct and specify the requirements and principles setting the standards of the civil 
rights protection.

The first period of the SAC’s functioning is currently perceived as the period of “re-
turn to the sources”, reminding and streamlining the assumptions and values that de-
termined the evolution and the present form of the administrative law institutions. This 
observation is illustrated by the numerous statements included in the reasons for the jud-
gements concerning the exercising of the administrative discretion, protection of trust in 
the state and the law or exercising a party’s right to be heard. The transformations of the 
Polish system of law in the 1990s, including the adoption and entry into force of the new 
Constitution and then Poland’s accession to the European Union and, on the other hand, 
the modifications in the system of administrative courts itself (adopting the two-instance 
system of decision-making) affected the performance of the tasks in the area of the admi-
nistrative jurisdiction. It became natural, and in certain events necessary, that supervision 
over the functioning of the public administration authorities had to be exercised with the 
due regard to the provisions of the Constitution and the relevant conventions, the recom-
mendations of the European soft law (including the resolutions and recommendations 
of the Committee of Ministers of the Council of Europe) and the acts of the EU law. 
They became a particularly importance source of the interpretative directives facilitating 
the interpretation of law by the administrative courts, with the Supreme Administrative 
Court as the most important of them.

The method of justifying the theses and assertions setting the standards of an indivi-
dual’s rights (interests) protection has changed since the restoration of the administrative 
courts in Poland. This may be due to the increased complexity of the axiological grounds 
of the opinions formulated by the administrative courts (the sources of the specific ideas 
and assumptions) as well the continuous development of the reasoning techniques refer-
ring to the continuously expanding extent to the purposes of law, the systemic principles 
or the decisions of the other authorities, especially the supranational courts (the Euro-
pean Court of Justice and the European Court of Human Rights).

The relationship between the rules and determinations stemming from the court 
practice and the statutory (constitutional, conventional) norm is not questioned in Poland 
as a result of which the above activity is different from the shaping of the “praetorian” 
administrative law, irrespective of the act, in particular by the French Conseil d’Etat. It’s 
beyond doubt that the rules perceived as the source of the “secondary legislation” (the 
judge-made law) are to a certain extent the product of the administrative court decisions 
in the analysed sphere of problems.
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Summary

of the article: Selected issues of the agricultural law in the decisions of the Constitu-
tional Tribunal

The factors affecting the directions of development of the agricultural law, apart from 
the national, Community and international ones, include the judicial decisions. Although 
they are not the critical development stimuli due to the fact that under the prevailing 
Constitution the court judgements are not the source of the generally applicable laws, but 
one may not ignore the role of the court judgements as the factor indirectly affecting the 
tendencies and directions of the agricultural law development. The judicial decisions of 
the Constitutional Tribunal may play a particularly important role in the development of 
law given it is authorised to decide if a normative act is compatible with the Constitution 
even though it is not authorised to decide on the application of law because justice is 
administered by the courts. For this reason the decisions of the Constitutional Tribunal 
may particularly affect the individual solutions functioning in the given area of law. This 
article attempts to present the recent decisions of the Constitutional Tribunal concerning 
the various problems of the agricultural law. These problems include the following areas: 
the inter vivos (between living persons) trading in real property – judgement of the Consti-
tutional Tribunal dated 18 March 2010, file No. K 8/08; the agricultural reform – decision 
of the Constitutional Tribunal dated 1 March 2010, file No. P 107/08, and the financial 
aid provided under the rural areas development plan – decision of the Constitutional Tri-
bunal dated 24 March 2009, file No. U 6/07. The above mentioned decisions of the Consti-
tutional Tribunal are supposed not only to point to the current content-related issues but 
also to signal the cases in which the Constitutional Tribunal discontinues the proceedings 
and therefore formally does not render a content-related decision but in the reasons to the 
decision on discontinuation of the proceedings presents its content-related opinion in the 
case. Such practice must be highly controversial.
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zwolnienia ze służby. Z tym też dniem rozpoczyna się bieg terminu do zgłoszenia 
gotowości podjęcia służby37. Jednak w wyroku NSA z 27 lutego 2009 r. przyjęto, 
że zakreślony w art. 42 ust. 2 ustawy o Policji siedmiodniowy termin do zgło-
szenia przez policjanta gotowości do niezwłocznego podjęcia służby rozpoczyna 
bieg od daty uprawomocnienia się wyroku reaktywującego stosunek służbowy38. 
Zgadzając się w ogólności z tezą przyjętą w wyroku NSA z 9 maja 2005 r., po-
winniśmy jednak przyjąć, że przywrócenie do służby należy łączyć z momentem 
uprawomocnienia się wyroku uchylającego rozkaz personalny w sprawie zwol-
nienia ze służby, a nie jego ogłoszenia. Stosownie do powyższego, funkcjonariusz 
powinien zgłosić swoją gotowość w ciągu siedmiu dni od uprawomocnienia się 
wyroku uchylającego decyzję o zwolnieniu ze służby. Takie też stanowisko prze-
waża w orzecznictwie, jak i w literaturze prawa pracy w odniesieniu do pokrewnej 
instytucji przywrócenia do pracy w rozumieniu przepisów kodeksu pracy.

Granice i zasięg reaktywowania stosunku służbowego zależą od tego, czy 
w sprawie zapadł wyrok uchylający, czy też stwierdzający nieważność zakwe-
stionowanej decyzji. Wyrok uchylający decyzję o zwolnieniu ze służby wywołuje 
skutki na przyszłość (ex nunc), a nie wstecz (ex tunc). Decyzja taka przestaje 
obowiązywać, a skarżący od tej daty znajduje się w sytuacji służbowej, w jakiej 
pozostawał w dniu zwolnienia ze służby39. Tylko wyrok stwierdzający nieważność 
decyzji o zwolnieniu ze służby wywołuje skutek ex tunc.

Summary

of the article: The selected problems of the administrative court decisions in the cases 
concerning the service relationships

The term “service relationship” in the most general sense is interpreted as the parti-
cular form of a public (administrative) relationship entered into in order to perform public 
functions against remuneration, permanently and continuously. The service relationships 
include the service relationships of persons employed in the militarised formations (e.g. 
army and police) and the employment service relationship concerning the persons who 
entered into an employment relationship (e.g. officials). The former comprise mainly the 
norms of the administrative law and the latter cover the public sphere concerning the re-
lations between an employee and the body which is not his or her employee and the sphere 
of obligations concerning the relations between a nominee and his or her employer.

The scope of competence of the administrative courts includes a wide selection of 
cases concerning the origination, modification or expiration of the service relationship 
and the performance of the various rights and obligations of the parties resulting from its 
contents. As regards the cases related to the recruitment in the civil service, the author 
concludes that in spite of the changed legal status the decision-making practice of the 
administrative courts qualifying the decisions made in the course of competitions for the 
senior positions in the civil service as the acts of applications of the administrative law 
for which the administrative courts are competent remains valid. The author questions 

37 OSK 1550/04, Lex nr 166890.
38 I OSK 510/08, Lex nr 520738.
39 Por. np. wyroki NSA z: 13 września 2001 r., II SA 3288/00, Lex 51037; 13 grudnia 2001 r., 

II SA 324/01, Lex nr 84345.
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the position presented in the judicial decisions assuming that the cases concerning the 
authorisation for a policeman to take a job against remuneration outside the police are 
beyond the competence of the administrative courts due to the fact that they concern the 
relationship between a subordinate and a superior. The author claims that such cases, 
given they are related to the constitutionally protected sphere of the freedom of labour, 
are within the competence of the administrative courts. He criticises these judicial deci-
sions which in spite of the appropriate reference permit the application of the provisions 
of the labour and civil law to the functionaries, concluding this is possible only if these 
provisions permit so. He agrees with the position that a periodic service-related opinion 
as the act determining an individual case and concerning the professional qualifications 
of a functionary and the assessment of his or her work is within the competence of admi-
nistrative courts. He also refers to the views presented in the judicial decisions concerning 
the reinstatement of a functionary to service.
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administracyjną, będącym prawem (uprawnieniem) tego organu do działania 
w określony sposób (podstawy kompetencyjno-proceduralne) oraz prawem adre-
satów, odpowiednio ogólnym w przypadku aktu normatywnego lub zindywiduali-
zowanym w przypadku decyzji (podstawy materialnoprawne).

Summary

of the article: The administrative court decisions and the control of interpretation 
of law

In the decision-making procedures concerning the application of law by the admini-
strative courts the interpretation of law includes, apart from the normative constructions 
of the basis of their own judgements, the control of interpretation being the element of 
the decision-making procedures undertaken by the public administration authorities. In 
both the above aspects this interpretation is the operative interpretation i.e. the “decision-
making” interpretation (aimed at completing the decision-making procedure) aimed at 
reconstructing not the “entire norm”, but the “norm for application” (in this decision-
making procedure), then transformed into the normative basis of the decision concerning 
the application of law. It includes (as the validating-derivative interpretation) both deter-
mining the source of the norm reconstruction and the reconstruction itself of both the 
competence norm as well as the procedural and substantive-law norms (used in order to 
qualify the factual status and determining the consequences) and assumes the rationali-
sation of this reconstruction in the reasons for the decision.

One of the most important and the strongest elements of the controlling interpreta-
tion conducted by the administrative courts as a part of the validating argumentation is 
the choice of the laws and regulations applied in the given decision-making process. Such 
control covers, among other, the following issues:

– the direct application of the constitutional provisions, the application of the interna-
tional law and the EU law (including the judgements of the European Court of Justice),

– the application of the implementing regulations (a regulation), independently or 
jointly with the provisions of an act,

– the application of the provisions of local laws, also in the context of relations with 
the statutory provisions and the provisions of a regulation, or

– using the judgements of the Constitutional Tribunal on unconstitutionality, taking 
into account the nature of such judgements, as the judgements concerning the interpreta-
tion, scope or application of an act.

In turn the court control of the normative reconstruction of the basis of a decision made 
by a public administration authority is related to, as regards using the individual principles 
of interpretation and the course of the interpretation process itself, among others:

– controlling the method of determining the meanings of the normative terms, inclu-
ding the correct application of the legal definitions and the possibility to use the meanings 
determined in the other sub-branches of the administrative law,

– determining the scope of regulation and the scope of application of the given model 
of conduct included in the relevant paragraph of a legal text, taking into account the diffe-
rences in the style of formulating and editing the administrative-law regulations,

– defining the systemic relations within, substantially, the relevant legal institution 
and the relevant normative act, then expanded to include the more general units of subdi-
vision of the system of law to build the common model of conduct creating the normative 
basis of the decision qualifying the given factual status and the decision determining the 
normative consequences of such qualification,
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– using the systemic-axiological argumentation (the principles of law) as the conte-
xtual rule for all the types of the interpretative activities which might also result in the 
verification of the result of the linguistic and systemic-structural interpretation,

– using the argument of purpose and the argument of function as the auxiliary argu-
ments and potentially verifying the results of the linguistic and systemic interpretation as 
well as the arguments allowing to introduce the inferring argumentation to the interpre-
tation of law,

– observing the rule of the order of application of the relevant rules of interpretation 
in the individual interpretative activities, with their breakdown into the basic rules (the 
systemic and linguistic rules) and the contextual and auxiliary-verifying ones, and

– assuming that the full catalogue of the rules of interpretation will be used, at least 
to verify the correctness of its results.
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Summary

of the article: The problems of submitting and responding to reference for a prelimi-
nary ruling – on the dialogue between an administrative and constitutional court

The courts participate in the public dialogue also between themselves. The references 
for a preliminary ruling referred to in Art. 193 of the Constitution are the instrument of 
this dialogue. They are aimed at elevating the activities of the third branch of government 
to the constitutional level by the appropriate formation of the submitting court’s judicial 
decisions in concreto. This in turn affects the method of adjudication by the Constitu-
tional Tribunal in the cases initiated by submitting a request for a preliminary ruling.

The party submitting a reference for a preliminary ruling and the party responding 
thereto should be able to understand each other, respect their scopes of competences 
and expectations. The asker’s communicational position is worse as the Constitutional 
Tribunal’s response is given vi imperii (arbitrarily). The respondent’s mistakes may be cor-
rected only in an external opinion expressed imperio rationis (at the command of reason). 
The problem is the persons commenting on the Constitutional Tribunal’s judgements are 
hardly ever aware of the specific nature of the control of constitutionality determined by 
the individual forms of the specific control. The strategy, tactics, the actual reasons for 
submitting and responding to a reference for a preliminary ruling (in this and not any 
other way) is a separate problem, a very difficult one, given the need to be aware of the 
court “backroom”. Only a very naive person might suspect that the asker submits a refe-
rence for a preliminary ruling because it does not know the answer. The askers submits 
a reference expecting a response of the specific contents and its purpose is to make it 
easier for the asker to make a decision perceived as difficult, frequently not due to intel-
lectual, but tactical or strategic reasons. In other words: when a court submits a reference 
to the Constitutional Tribunal, it wants to share the risk of various types. By default the 
references are the instrument of cooperation and assistance. However, sometimes they 
express collision and disappointment when the asker’s intentions and expectations and 
the response do not match, in terms of form or contents. Sometimes the issue of the form 
is an apparent problem: it arises when the reasons are incomplete or unclear. Sometimes 
a reference demonstrates the lack of imagination where the decision made in line with the 
response will not solve the problem the asker has faced; sometimes the asker is unaware 
the response will not affect the decision in the case in the course of which the reference 
was submitted and, finally, solving the problem in spite of its unconstitutionality declared 
by the Constitutional Tribunal requires the legislator’s intervention.

This article discusses a few detailed issues: the Constitutional Tribunal’s decision-ma-
king strategy (the necessity to avoid discontinuations in the cases initiated by a reference 
for a preliminary ruling), the administrative court submitting a reference for a prelimi-
nary ruling (controlling the compliance of an administrative decision with law as at the 
date of such decision) being bound with a judgment declaring a norm unconstitutional and 
derogating such norm upon the promulgation of the Constitutional Tribunal’s judgement; 
the situation of the court submitting a reference when the norm is declared unconstitu-
tional and at the same time the effective date of the judgement is deferred; the necessity 
to distinguish, against the background of the provision permitting the Constitutional Tri-
bunal to verify the constitutionality of the provisions that are no longer in force, between 
the situations when the purpose of a reference is controlling the applicable provisions and 
challenging the previously applied provisions.
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konwergencja systemów civil law i common law, a na barki sędziego podatkowego 
zostały w wielu przypadkach przerzucone obowiązki władzy prawodawczej84.

Zatem naturalną konsekwencją złożonego stanu prawa podatkowego po 
2004 r. muszą być określone trudności w jednolitym jego stosowaniu przez sądy 
administracyjne obu instancji. Prawnymi środkami mogącymi przynajmniej 
w pewnym zakresie ujednolicić to orzecznictwo są zatem np.: podejmowane 
uchwały NSA wyjaśniające przepisy prawne, których stosowanie wywołało roz-
bieżności w orzecznictwie sądów administracyjnych czy uchwały rozstrzygające 
zagadnienia prawne85; bezpośrednie stosowanie przez sądy podatkowe Kon-
stytucji RP86; występowanie z pytaniami prawnymi do Trybunału Konstytucyj-
nego87 czy z pytaniami prejudycjalnymi do Trybunału Sprawiedliwości Wspólnot 
Europejskich88. Niekiedy zdarza się, że to aktywność samych podatników do-
chodzących swych praw89 może być czynnikiem wpływającym na sprawiedliwe 
odczytanie praw i obowiązków podatkowych.

Summary

of the article: Transformations of the administrative courts decisions in tax cases 
(years 1981–2010)

The tax-related decisions of the Supreme Administrative Court played an important 
role in the transformation of the model of making the socialist tax law, the return to the 
sources and normality prevailing in all the contemporary democratic countries. They si-
gnificantly added to the propagation of the legal culture characteristic for the state of law 
and reduced the onerous nature of the destabilised concept of the sources of law for the 
taxpayers. The law-making decisions of the Supreme Administrative Court were ahead of 
the obsolete and unclear regulations. Its decisions led, among other, to the cancellation 
of the independent norm-making activity of the government and disappearance of the so-
called “photocopy tax legislation” (interpretations, guidelines and circular documents pu-
blished by tax authorities often treated as more important than the laws and regulations); 
the direct application of the Constitution in the tax-law cases, opposing the practice con-
sisting in giving the laws and regulations the retroactive force and the legislator ignoring 
the rights the taxpayers duly acquired; formulating the prohibition to apply the legis (sta-
tutory) analogy in the substantive tax law; covering the decisions issued by exercising the 

84 J. Małecki, Orzeczenia Naczelnego Sądu Administracyjnego w procesach tworzenia…, s. 252.
85 Zbiór uchwał i tez orzeczeń powiększonych składów sędziowskich NSA wydanych w latach 

1995–2009, seria wydawnicza NSA „Materiały szkoleniowe” 2009, nr 7.
86 Por. np. wyrok WSA w Poznaniu z 25 stycznia 2006 r., I SA/Po 2626/03, CBOSA i związany 

z nim wyrok Trybunału Konstytucyjnego z 25 listopada 2009, SK 30/07, OTK ZU-A 2009, nr 10, 

poz. 159, a także R. Hauser, J. Trzciński, Prawotwórcze znaczenie orzeczeń Trybunału Konstytucyj-
nego…, s. 52–53. 

87 Por. np. wyrok Trybunału Konstytucyjnego z 21 lipca 2010 r., SK 21/08, CBOSA oraz zwią-

zany z nim m.in. wyrok WSA w Poznaniu z 16 lutego 2006 r., I SA/Po 828/04, CBOSA oraz glosę 

A. Gomułowicza do wyroku NSA z 25 września 2007 r., II FSK 1018/06, „Przegląd Orzecznictwa 

Podatkowego” 2008, nr 4, s. 318.
88 Por. jednak rozbieżności w stosowaniu prawa wspólnotowego przez wojewódzkie sądy admi-

nistracyjne wywołane orzeczeniami ETS, np. w sprawie C-414/07 Magoora. 
89 Por. np. Protection of Taxpayer’s Rights. European, International and Domestic Tax Law Per-

spective, pod red. W. Nykiela, M. Sęka, Warszawa 2009.
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administrative discretion or under the regulations including the indefinite expressions 
with court protection; recognising the relying on the decision-making principle in dubio 
pro tributario (resolve doubts concerning provisions of law in favour of the taxpayer) in 
the doubtful cases as purposeful; arguing that the common knowledge of the tax law and 
the ability to avoid the adverse effects of such non-culpable ignorance of tax law is a fic-
tion; pointing to and setting the standards of the democratic state of law prevailing in the 
sphere of the tax law; ensuring protection of the individual entities and in the specific ta-
x-law case when such protection could not be ensured by e.g. the Constitutional Tribunal 
as a result of repealing the normative act on which the tax decision was based.

The article presents the detailed problems of the tax decisions made by the admini-
strative courts in the three main periods of time: 1981–1995, 1996–2003 and 2004 – now.
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łączność na interpretowanie Protokołu jako prawa pierwotnego Unii Europej-
skiej.

Summary

of the article: The EU law in the Polish legal order

Since 1 May 2004 under Art. 2 of the Act of Accession concerning the conditions 
of accession being an integral part of the Accession Treaty signed on 16 April 2003 in 
Athens Poland has been bound, firstly – with the provisions of the Founding Treaties, 
including the Treaty establishing the European Community and the Treaty on European 
Union and the Treaty of Lisbon amending the Treaty on European Union, secondly – the 
acts adopted by the institutions of the European Union and thirdly – which to a certain 
extent is a novelty, the interpretation and application of the EU law stemming from the 
judicial decisions of the Court of Justice of the European Union.

The European Union is functioning in accordance with its constituting treaties, on 
the basis of and within the scope of its powers vested in the EU by the Member States. 
Therefore the EU institutions may function only to the extent set out in the treaty provi-
sions.

The formal frameworks of the European integration are delimited by the extensive 
system of regulations comprising the so-called “primary law” i.e. the Founding Treaties 
– the international treaties establishing the European Communities and the European 
Union and the “secondary law” comprising the directives, regulations, decisions, recom-
mendations and opinions.

The three following principles are or crucial importance for the position of the EU 
law in the Polish legal order: the principle of direct effect (applicability) of the EU law 
in the national legal orders, the principle of supremacy of the EU law over the national 
legislations and the principle of uniformity of the EU law. Subordination of these three 
rules stems from the very nature of the EU membership which imposes on the national 
legislator the obligation to adapt its legal system to the requirements of the EU law.

The very concept and model of the European law created a new situation where the 
autonomous legal orders are functioning next to each other. Their mutual interaction may 
not be fully described using the traditional concepts of monism and dualism in the arran-
gement: national law vs. international law. The place of the EU law in the national legal 
order is defined in Art. 91 of the Polish Constitution; as regards the primary law there 
apply the general norms of Art. 91.1 and 91.2. As far as the secondary law is concerned, 
Art. 93 of the Constitution provides that it “applies directly enjoying precedence in case 
of conflict with the acts and laws.”

Applying the EU law, including resolving the conflict of the national law with the 
EU law, is the duty of the courts. In case of any doubts whether a provision of the na-
tional law is consistent with the EU law, the court should first of all seek such an inter-
pretation of the provision of the national law that would allow for its reconciliation with 
the EU law.

Priority over the acts and laws does not mean priority over the Constitution. Such 
contradiction may not be in any case resolved in the Polish system of law by acknowled-
ging the superiority of an EU norm over the constitutional norm. It could not result in the 
invalidation of the constitutional norm and replacing it with an EU norm or limiting the 
scope of its application to the area not regulated by the EU law.

The effectiveness of the Charter of Fundamental Rights of the European Union is 
of material importance for defining the place of the EU law in the Polish legal order. 
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With the entry of the Lisbon Treaty into force the Charter acquired the legal force of the 
treaties. However, as a result of negotiating the Lisbon Treaty Poland acquired a specific 
position as regards the Charter of Fundamental Rights. The legal framework of this posi-
tion is set out in Protocol No. 7 on the application of the Charter of Fundamental Rights 
of the European Union to Poland and the United Kingdom.
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nowiska poprzedzającego wydanie decyzji przez organ administracji publicznej, 
o jakim mowa w art. 106 § 1 k.p.a. już z tego powodu, że przepis ten dotyczy dzia-
łalności organów administracji publicznej. Sąd podkreślił, że wspomniana zgoda 
nie wywołuje również bezpośrednio stosunków cywilnoprawnych, zważywszy 
że przeniesienie praw i obowiązków wynikających z koncesji następuje dopiero 
skutkiem aktu władczego organu koncesyjnego i zaznaczył zarazem, że jest ona 
oświadczeniem woli o znaczeniu procesowym, składanym w toku postępowania 
administracyjnego, wywołującym skutki w sferze działania organu administracji 
publicznej (koncesyjnego).

Innym przykładem wartym odnotowania jest wyrok NSA z 25 lutego 2005 r.70, 
w którym przedmiotem rozważań była niezwykle istotna kwestia prawa do infor-
macji geologicznej71, uregulowanego w art. 47 p.g.g.72 W sprawie tej zasadniczy 
problem dotyczył statusu praw nabytych w tym zakresie przed wejściem w życie 
Prawa geologicznego i górniczego. Odnosząc się do powyższego problemu, Sąd 
wyraził pogląd, że prawo do informacji geologicznej uzyskanej przed wejściem 
w życie art. 26c ust. 7 ustawy z dnia 16 listopada 1960 r. o prawie geologicznym73 
należy do tego, kto doprowadził do jego powstania (nabycie pierwotne), chyba że 
rozporządził już tym prawem i doszło do nabycia pochodnego przez inny podmiot 
prawa. Podstawę tych ustaleń powinny, zdaniem NSA, stanowić akta dotyczące 
zatwierdzenia dokumentacji geologicznej.

Summary

of the article: The administrative court decisions concerning the mining of minerals

This article presents the selected examples of the administrative court decisions 
concerning the mining of minerals regulated in the Geological and Mining Law dated 
4 February 1994. The number of cases in this area has been growing steadily, as well as 
their diversity, mainly due to the fact that commencing and then conducting the mining 
activities requires satisfying certain obligations which usually become specific in the form 
of the acts of the public administration authorities, in principle performed in the form of 
decisions. It should not be ignored that the above mentioned activities have specific con-
sequences in relation to which – at least to a certain extent – certain rulings are also made 
that may be the object of control exercised by the administrative courts. A separate issue 
is the unclear wording of many laws and regulations prevailing in this area which requires 
making, sometimes complicated, interpretative efforts.

70 GSK 1419/04, niepubl.
71 Materia ta istotnie wiąże się z wydobywaniem kopalin, gdyż zgodnie z art. 20 ust. 2 pkt 1 

p.g.g. do wniosku o udzielenie koncesji na wydobywanie kopali należy dołączyć dowód istnienia 

prawa przysługującego wnioskodawcy do wykorzystania dokumentacji geologicznej w celu ubiegania 

się o koncesję. 
72 Materia jest niezwykle złożona, a rozbudowana regulacja zawarta w art. 47 p.g.g. ulegała zna-

czącej ewolucji w toku obowiązywania Prawa geologicznego i górniczego. Ten stan rzeczy sprawia, 

że niepodobna w tym miejscu rozwinąć większości istotnych szczegółów. 
73 Dz.U. Nr 52, poz. 3030 ze zm. Wspomniany art. 26c został wprowadzony do prawa geo-

logicznego ustawą z dnia 9 marca 1991 r. o zmianie ustawy o prawie geologicznym (Dz.U. Nr 31, 

poz. 129). 
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Given all the above circumstances, when controlling the activities of the public ad-
ministration authorities the administrative courts increasingly often participate in the 
interpretation of the laws regulating the mining of minerals. The selected examples of 
such interpretation presented in this article refer to the issues so controversial as: the 
scope of the obligation to obtain the licence for mining the minerals, the circle of the 
entities being a party to the licence proceedings, the legal position and the powers of the 
authorities cooperating with the licensing authorities and the tools of supervision over the 
functioning of a mine.
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czenie, że w nowych warunkach ustrojowych praktyka naruszeń praw inwestora 
w związku z niekorzystną dla niego interpretacją ustaleń planu istotnie osłabła, 
ale zastąpiła ją praktyka szerokiego korzystania przez gminy z przyznanego im 
władztwa planistycznego i nierzadkich przypadków jego nadużywania. Sytuacja 
ta ukształtowała trend orzeczniczy, który można nazwać trendem do ochrony 
inwestora przed ograniczaniem jego praw wadliwymi aktami planowania prze-
strzennego.

Wejście w życie nowych ustaw z 1994 r.: o planowaniu i zagospodarowaniu 
przestrzennym oraz o prawie budowlanym, dostosowujących system plano-
wania przestrzennego i prawa budowlanego do nowych warunków ustrojowych 
i wymogów gospodarki rynkowej, to początek trzeciego etapu kształtowania się 
orzecznictwa sądowoadministracyjnego w analizowanym zakresie. Jednoczesne 
poszerzenie kognicji sądownictwa administracyjnego ustawą z dnia 11 maja 
1995 r. o Naczelnym Sądzie Administracyjnym spowodowało, że utrwala się trend 
orzeczniczy do ochrony prawa inwestora na etapie planowania, jak i na etapie re-
alizacji obiektu budowlanego, ale pojawia się też pogląd o konieczności jednocze-
snej ochrony wartości wysoko cenionych (środowisko, zabytki itp.). W rezultacie 
kształtuje się kolejny trend orzeczniczy, który nazwać można ważeniem interesu 
publicznego i prywatnego zarówno w rozstrzygnięciach planistycznych, jak i bu-
dowlanych. Trend ten umacnia orzecznictwo pod rządami kolejnej ustawy o pla-
nowaniu przestrzennym z 2003 r. oraz Prawa budowlanego z licznymi zmianami 
dokonanymi w ostatnich latach.

To wszystko upoważnia do stwierdzenia, że orzecznictwo sądowoadmini-
stracyjne w sferze planowania przestrzennego i prawa budowlanego przeszło 
w minionym 30–leciu istotną ewolucję. Najogólniej rzecz ujmując, była to droga 
od ograniczonej, dyktowanej węższą kognicją sądownictwa administracyjnego, 
ochrony praw inwestora do szerokiej ochrony tych praw z jednoczesnym waże-
niem interesu publicznego oraz prywatnego.

Summary

of the article: The shaping of the administrative court decisions in the zoning and 
construction law cases

The administrative court decisions concerning the investment-construction process 
may be divided into three basic stages delimited by: creation of the administrative juris-
diction, change of the political system in the years 1989–1990 and the related restitution 
of the local government, the systemic changes in the zoning and construction law and 
the changes strengthening the reform of the zoning system and construction law. These 
stages overlap creating the sequence of the mutually related judgements. The first stage 
opened in 1980 with the creation of the Supreme Administrative Court. One of the areas 
then subjected to the court control was the investment-construction activity. Covering 
this sphere of administrative activities with court control was the more important that the 
method of exercising the property rights was not limited by law, but by the zoning plans. 
At that time the zoning plans were adopted freely and without any control. The citizens 
received a strong weapon in their battles with the public administration and its discre-
tionary zoning powers. The second stage opened with the political transformation in the 



373Z. Niewiadomski, Kształtowanie się orzecznictwa sądowoadministracyjnego…

years 1989–1990 and the related restitution of the local government. The then Act on the 
Local Government dated 8 March 1990 made an independent and subjectified commune 
the administrator of the space and its activities in this area were from then on controlled 
by the Supreme Administrative Court. Expanding the cognition of the administrative 
courts triggered the appearance in the judicial decisions of the trend to protect the citizen 
against the defective zoning plans. The entry into force in 1994 of the new Zoning Act 
and the Construction Law adapting the zoning system and the construction law to the new 
political circumstances and the market economy requirements strengthened the trend to 
protect the investor’s rights at the stages of zoning and construction, but a view that at the 
same time the high-worth values must be protected (the natural environment, the historic 
monuments etc.) has been expressed. This trend has become stronger under the rule of 
the next zoning act of 2003 and the construction law of 1994 with the numerous amend-
ments made in the recent years determining the third stage of development of jurisdiction 
of administrative courts concerning the subject matter.

This all justifies the conclusion that that the administrative court decisions in the zo-
ning and construction law cases have considerably evolved during the recent 30 years. In 
the most general terms, it was the way from the limited protection of the investor’s rights 
determined by the narrower cognition of the administrative courts to the wide protection 
of these rights with the simultaneous balancing of the public and private interest.
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Summary

of the article: Complaint against the excessive length of court proceedings before 
administrative courts

This article presents the selected issues from the Act on Complaints Against the Vio-
lation of a Party’s Right to Have His or Her Case Considered in the Preparatory Pro-
ceedings or Proceedings Supervised by a Public Prosecutor and the Court Proceedings 
Without Undue Delay dated 17 June 2004 (J.L. No. 179, item 1843, as amended) against 
the background of the decisions made by the Supreme Administrative Court in the cases 
initiated by the complaints against the excessive length of proceedings before the admi-
nistrative courts.

A complaint against the excessive length of proceedings is a remedy the purpose of 
which is, first of all, to prevent the excessive length of the court proceedings and to en-
sure the proceedings are completed. When the proceedings are recognised as excessively 
lengthy the Act provides for the compensation for the loss that occurred as a result of such 
excessive length of proceedings by awarding to the claimant the appropriate amount of 
compensation and giving instructions to the court considering the case.

This article presents the problems related to bringing and considering a complaint 
against the excessive length of court proceedings (II. The proceedings initiated by a com-
plaint against the excessive length of court proceedings), the circle of the entities autho-
rised to bring a complaint against the excessive length of court proceedings (III. The par-
ties to the court proceedings initiated by a complaint against the excessive length of court 
proceedings), the legal conditions that must be satisfied under the pain of the complaint 
being rejected (IV. The grounds of rejecting a complaint against the excessive length of 
court proceedings) and the prerequisites of allowing the complaint (recognising the court 
proceedings as excessively lengthy, giving instructions to the court considering the case 
and awarding to the claimant the appropriate amount of compensation) or dismissing it 
(V. Considering a complaint against the excessive length of proceedings).

The SAC’s decisions in the cases initiated by a complaint against the excessive length 
of proceedings are presented in the context of the judicial decisions of the European 
Court of Human Rights in Strasbourg in the cases initiated by the complaints against 
violation of Art. 6.1 of the Convention. The ECHR presents the opinion that exercising 
the national remedies against the excessive length of court proceedings does not deprive 
the party whose right to have his or her case considered without undue delay was violated 
of the right to submit a complaint to the ECHR. As a result of this opinion the ECHR 
evaluates the decisions of the national courts in these cases from the perspective of the 
standards adopted in its decisions.

The article’s basic conclusion may be resolved to the opinion that the decisions made 
so far in the cases initiated by the complaints against the excessive length of proceedings 
are too restrictive.
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czyli najlepiej odpowiada prawu i jest najsłuszniejsze91. Niewątpliwie również 
tak rozumiana zasada celowości w działaniu administracji powinna mieć istotne 
znaczenie w procesie dokonywanej wykładni przepisów postępowania egzeku-
cyjnego w administracji92. W tym kontekście sądy zdecydowanie jednak pod-
kreślają, iż „zasada celowości nie może konsumować zasady legalności, w której 
ramach funkcjonuje, jako zasady fundamentalnej w demokratycznym państwie 
prawnym” 93. Wywodzi się, że tak rozumiana „zasada celowości w pierwszym 
rzędzie odnosi się do czynności wykonawczych, podejmowanych w ramach eg-
zekucji, a nie czynności procesowych. Żadne również inne względy, umownie 
zwane pragmatycznymi, nie mogą uzasadniać działania z pominięciem prawa”94. 
Jednak, jak zauważa się w doktrynie, praworządność działania jest zasadą fun-
damentalną, ale w jej ramach mieści się nie tylko obowiązek przestrzegania 
prawa, lecz także działania w granicach prawa z uwzględnieniem elementów 
celowości 95.

Podsumowując powyższe rozważania, należy podkreślić, iż nadal aktualny 
jest pogląd R. Hausera, że zasada celowości ma szczególne znaczenie dla ochrony 
zobowiązanego przed działaniami organów prowadzących postępowanie egzeku-
cyjne, które wykraczają poza dążenie do realizacji aktów administracyjnych lub 
obowiązków wynikających bezpośrednio z przepisów ogólnych96. Trafnie zatem 
podnosi się w orzecznictwie, że organ egzekucyjny powinien w każdym stadium 
postępowania przestrzegać zasady celowości97.

Summary

of the article: The guaranteeing role of the administrative courts in the enforcement 
proceedings in administration (considerations exemplified by the application of the 
principle of purposefulness)

The administrative courts assign an important role to the general principles of the 
enforcement proceedings, and in particular the principle of the purposefulness. Under 
this principle the only purpose of the enforcement proceedings may be ensuring the ad-
ministrative obligations are performed and not imposing a burden on the obligated party. 
In the administrative courts’ opinion the principle of purposefulness distinguishes be-
tween the enforcement proceedings and the proceedings of repressive types (e.g. penal 
proceedings) and, furthermore, is the source of the other general principles governing the 
enforcement proceedings. It makes the principle of purposefulness the most important 
principle of the enforcement proceedings. In the course of control before an administra-
tive court the court determines whether the public administration authority exceeded the 

91 Zob. J. Łętowski, Prawo administracyjne. Zagadnienia podstawowe, Warszawa 1990, s. 8–9. 
92 W. Jakimowicz, Wykładnia w prawie administracyjnym, Kraków 2006, s. 67.
93 Wyrok WSA w Kielcach z 11 września 2008 r., I SA/Ke 254/08, CBOSA.
94 Wyrok WSA w Kielcach z 11 września 2008 r., I SA/Ke 254/08, CBOSA; por. też wyrok WSA 

w Kielcach z 4 września 2008 r., I SA/Ke 249/08, CBOSA.
95 Zob. J. Borkowski, Określenie administracji i prawa administracyjnego, w: System prawa admi-

nistracyjnego, t. I, pod red. J. Starościaka, Wrocław, Warszawa, Kraków, Gdańsk 1977, s. 63.
96 R. Hauser, Ochrona obywatela w postępowaniu…, s. 27.
97 Wyrok WSA w Łodzi z 3 marca 2010 r., III SA/Łd 1/10, CBOSA.
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limits determined by the general principles of the enforcement proceedings i.e. whether 
it applies the means of enforcement that result directly in the obligation being performed 
and are as minimally onerous for the obligated party as possible. To this extent the public 
administration authority should be guided by the principle of purposefulness so as to 
impose on the obliged party only such onerous burden as is necessary to make the obliged 
party perform the relevant obligation and to remove this burden when the obligation has 
been performed. It must be emphasised that due to applying the general principles of the 
enforcement proceedings the judicial decisions of the administrative courts often correct 
the imperfect text of an act without amending that act under the pretences of its interpre-
tation.
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(niektóre kwestie, np. dopuszczenia zaskarżania przez osoby zainteresowane za-
rządzeń zastępczych czy nieracjonalności stwierdzania, przed wydaniem zarzą-
dzenia zastępczego, nieważności uchwały odmawiającej wygaszenia mandatu lub 
odwołania z funkcji, były już zasygnalizowane).

Podsumowanie dorobku orzeczniczego sądów administracyjnych w sprawach 
samorządowych nie nastręcza trudności. Jest to dorobek niekwestionowany, do-
niosły z ustrojowego punktu widzenia, obejmujący wielką liczbę orzeczeń doty-
czących szerokiego spektrum spraw, wypracowywany od podstaw, służący utrwa-
laniu pozycji samorządu terytorialnego jako samodzielnego podmiotu władzy 
publicznej, a także ochronie publicznych praw podmiotowych naruszonych 
działaniami organów samorządu i ochronie obiektywnego porządku prawnego. 
W wielu sprawach linia orzecznicza nie jest jeszcze jednolita, ale zważywszy na 
stan prawa samorządowego (jego obszerność, częste zmiany, polityczny cha-
rakter), wiele rozbieżności da się uzasadnić, co nie znaczy, by nie należało po-
dejmować kroków w celu ich przezwyciężania. Zdiagnozowanie najczęściej wy-
stępujących problemów interpretacyjnych pozwoli na dalsze zbliżanie stanowisk 
i wypracowanie wykładni najlepiej służącej ochronie wartości wiązanych z samo-
rządem terytorialnym i jednocześnie zapewniających ochronę przed jego bez-
prawnymi działaniami.

Summary

of the article: The administrative court decisions in the local government cases

This author evaluates the output of the administrative courts in the local government 
cases. This output is considerable and important from the systemic point of view, deve-
loped from the beginning, covering a great deal of decisions concerning a wide scope of 
cases. Since the reactivation of the local government in 1990 the administrative courts 
(first the Supreme Administrative Court and then the Voivodship Administrative Courts) 
ensured the protection of independence of the local government units by controlling the 
acts of supervision, protected the objective legal order and the public subjective rights of 
the other subjects violated by the resolutions and orders of the local government units in 
the cases concerning public administration and settled the competence disputes between 
the local government units and the government administration.

The administrative courts as the basic guarantor of the local government’s systemic 
independence – in its various manifestations: the organisational, legislative and financial 
independence – by interpreting the local government law used to set the legal standards of 
the local government activities (including, without limitation, the law-making activities) 
and the supervision over these activities. Controlling the legality of the widely under-
stood activities of the local government the administrative courts (and predominantly the 
Supreme Administrative Court in the first years of the local government’s functioning) 
have developed the model of application of the local government law and the directions 
of interpretation, respecting the independence of the local government but also pointing 
to its limitations. In many important issues the administrative courts by their decisions 
and resolutions of the expanded benches have developed a uniform line of adjudication 
which to a large extent has promoted the improvement of the local government operating 
practice and the local government legislation.
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orzecznictwo Europejskiego Trybunału Sprawiedliwości. Okres 6 lat od akcesji 
RP do Unii Europejskiej oznacza, że jest to w istocie dopiero pierwszy etap na 
tej drodze, biorąc pod uwagę, że około 60% materialnego prawa ochrony środo-
wiska jest to prawo Unii Europejskiej recypowane do prawa polskiego.

Summary

of the article: The issues of environmental protection in the administrative court 
decisions

This article analyses the crucial administrative-law aspects of environment and na-
ture protection in the light of the judicial decisions made by the Supreme Administrative 
Court and the Voivodship Administrative Courts. The author presents the most impor-
tant problems arising in the administrative court decisions concerning the administrative 
liability of the perpetrator of the environmental pollution. Furthermore, the author di-
stinguished three groups of cases in the decisions of the administrative courts. First of all, 
concerning only the environmental protection law, secondly – the law on the protection of 
nature and thirdly – the law on the protection of historic monuments in relation to the law 
on the protection of nature. e.g. the legal institution of a landscape park and the cultural 
park. He points to the specific nature of the cases considered by the Supreme Administra-
tive Court in the area of settling the disputes between the units of local government and 
the public administration authorities concerning their scope of powers in the area of the 
environmental protection law.

This article presents the dilemmas resulting from the decisions of the administrative 
courts which must also control the interpretation of the environmental protection law 
and the law on the protection of nature in the light of the ECJ decisions and their correct 
pro-EU interpretation when a complaint is made to a Voivodship Administrative Court 
or a cassation complaint is made to the Supreme Administrative to this extent against the 
decision of the Voivodship Administrative Court.
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dące jednocześnie przesłanką do jego wznowienia, wymienioną w art. 271 pkt 2 
p.p.s.a. Pod pojęciem „pozbawienie strony możności działania” należy bowiem 
rozumieć pozbawienie jej możliwości obrony swych praw na skutek naruszenia 
obowiązujących przepisów prawa. Wystarczy zatem wykazać związek przyczy-
nowy pomiędzy naruszeniem art. 269 § 1 p.p.s.a., co w omawianym przypadku 
wydaje się oczywiste, a pozbawieniem strony możności działania, aby dowieść wy-
stąpienia tej przesłanki wznowienia postępowania sądowoadministracyjnego58.

Słusznie w literaturze przedmiotu59 podkreślono dużą tzw. intelektualną moc 
wiążącą oraz tzw. zniechęcającą moc obowiązywania uchwały60. Analiza orzecz-
nictwa NSA, które zapadło już po powzięciu uchwały dowodzi, że w znakomitej 
większości powołuje się ono wprost na tezę uchwały pełnego składu i powtarza 
argumentację odnoszącą się do wskazywanych przez skarżących zarzutów kasa-
cyjnych przy zastrzeżeniu jednak, że powinny one zostać sformułowane zgodnie 
z art. 174 p.p.s.a. i art. 176 p.p.s.a. Przede wszystkim jednak konsekwencją cy-
towanej uchwały jest wytworzenie praktyki, że NSA poczuł się w obowiązku 
(przynajmniej w analizowanych orzeczeniach) do odniesienia się do wszystkich 
zarzutów podniesionych w skargach kasacyjnych. Starał się jednocześnie wyjaś-
 nić, które z zarzutów nie mogły stanowić przedmiotu merytorycznej kontroli 
i dlaczego, a które są merytorycznie niezasadne. Tę praktykę należy ocenić po-
zytywnie, ponieważ pozwala stronie skarżącej na dokonanie oceny, że sąd nie 
pominął żadnego z postawionych zarzutów, a tym samym jej nie zignorował. Po-
zwala to na wytworzenie przekonania, że w rozpoznawanej sprawie zapewniono 
stronie realne prawo do sądu.

Wreszcie należy podzielić opinię, że przyjęty w uchwale model skargi ka-
sacyjnej nie narusza standardów wypracowanych w orzecznictwie Trybunału 
Konstytucyjnego61. Nie ma bowiem w p.p.s.a. ani przedmiotowych, ani podmio-
towych ograniczeń w tym zakresie. Natomiast nałożone procedurą sądowoadmi-
nistracyjną na uczestników postępowania pewne warunki formalne nie powodują 
nieuzasadnionych ograniczeń w dostępie do sądu, ponieważ są konieczne z pro-
cesowego punktu widzenia.

Summary

of the article: Evolution of the Supreme Administrative Court’s decisions concerning 
the grounds for a cassation complaint and an appeal

From the very beginning the regulation of the grounds for a cassation complaint 
stirred up a lot of controversies, both in the doctrine and the decisions of the Supreme 
Administrative Court. On the one hand it was emphasised that the regulation included 

58 Por. szerzej K. Sobieralski, Wznowienie postępowania sądowoadministracyjnego, Kraków 

2003, s. 216–217.
59 J. Olszanowski, W. Piątek, op. cit., s. 9.
60 Tzw. intelektualna oraz zniechęcająca moc obowiązywania przejawiają się w sile przekony-

wania argumentów zawartych w jej uzasadnieniu oraz w uznaniu autorytetu pełnego składu NSA. 

Szerzej zob. A. Skoczylas, Działalność uchwałodawcza …, s. 220. 
61 Zob. wyrok TK z 13 stycznia 2004 r., SK 10/03. 
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in the law on proceedings before administrative courts provided the parties with almost 
unlimited possibilities of lodging a cassation complaint as well as proposed to define the 
grounds for the cassation complaint narrowly by introducing the notion of gross violation 
of law and the institution of refusal to accept the cassation complaint for consideration 
which could rationalise and speed up the proceedings. On the other hand it was argued 
that the grounds for a cassation complaint were defined too narrowly rendering them in-
compatible with the object of the proceedings before administrative courts. The reasons 
for this state of affairs were identified in the shaping of the grounds for a cassation com-
plaint on the basis of the civil-law solutions which to a significant extent rendered them 
inconsistent with the public-law nature of the cassation complaint in the proceedings be-
fore administrative courts.

The grounds for a cassation complaint were also widely interpreted in the numerous 
decisions of the Supreme Administrative Court. Interpreting them the SAC pointed to 
the individual aspects of this procedural institution attempting to identify the characte-
ristic elements of the violations of law constituting the grounds for a cassation complaint. 
The SAC’s decisions in this respect show dissenting opinions as the individual decision-
making panels opted for the different concepts of the grounds for a cassation complaint. 
The current direction of interpretation of this term was determined by the resolution of 
the complete decision-making panel of the SAC dated 26 October 2009, I OPS 10/09, 
in which the SAC stated that “Quoting the grounds for a cassation complaint understood 
as specifying the provisions which in the opinion of the party who brought the cassation 
complaint were violated by the Voivodship Administrative Court imposes on the Supreme 
Administrative Court, under Art. 174.1 and 174.2 and Art. 183.1 of the Law on Proceedings 
Before Administrative Courts dated 30 August 2002 (Journal of Laws No. 153, item 1270, 
as amended) the obligation to comment on all the charges included in the grounds for the 
cassation complaint.” The cassation complaint model adopted in the resolution does not 
violate the standards developed in the decisions of the Constitutional Tribunal, given that 
certain formal conditions imposed on the participants by the administrative law proce-
dure accepted in this resolution do not result in the unjustified restrictions in access to 
a court because they are necessary from the procedural point of view.
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Dzisiaj konstytucja coraz częściej staje się samodzielną podstawą orzeczeń są-
dowych. I to pokazuje, jak długą drogę przeszliśmy w ciągu zaledwie 50 lat i jak 
wielkiego znaczenia w życiu prawnym nabrała konstytucja.

W wydanej w 1993 r. książce Spór o konstytucję pani prof. Janina Zakrzewska 
umieściła motto, będące – być może – opisem rzeczywistego zdarzenia:

„Konstytucja stanowi przecież, że kiedy lekcje kończą się o 1600, należy iść na bo-
isko” – oświadczył Jaś, gdy nauczycielka za złe zachowanie pozbawiła dzieci z klasy 
IIIa lekcji gimnastyki. Jaś powiedział to po włosku, bo szkoła była w Rzymie. Pani 
się zastanowiła: skoro konstytucja tak mówi, to lekcja gimnastyki będzie. Nauczy-
cielka i Jaś rozumieli znaczenie konstytucji dla obywatela.

Summary

of the article: On the role of the Constitution as the basic law of a state

In the modern democratic states the constitutions regulate the state’s legal life and are 
a test of the legal functioning of its authorities. In order for the constitution to play its role 
certain conditions such as the political situation, the relation of the legal doctrine to the 
constitution and the legal culture of the society and the ruling class must be satisfied. The 
constitution must be applied, in particular by the courts. For this purpose it must satisfy 
the rigours of a normative act.

This article analyses three problems of crucial importance for the characteristics of 
the constitution as a legal act, the scope of the constitution’s contents, the regulation of the 
system of the sources of law and the regulation of an individual’s position in the state.

As far as the scope of contents is concerned, the constitutions have undergone an 
evolution. The first constitutions regulated as little as the system of the state’s supreme 
authorities. The modern constitutions in detail regulate the civil freedoms and rights as 
well as other institutions such as political parties, trade unions, local-government organi-
sations, the National Judicial Council, the National Broadcasting Council. As a result the 
constitutional provisions must have a form of the legal norms. It is necessary in order to 
apply the constitution.

The problem of the meaning of the constitution for the system of the sources of law 
includes two detailed issues: the constitution as the law-making act (the source of law) 
and the place of the constitution in the system of sources of law. The Polish Constitution 
of 1997 was based on the complex regulation of the system of sources of law and the supe-
riority of the constitution in this system. Furthermore, the constitution included the prin-
ciple of the hierarchical structure of the system of sources of law and the principle of the 
application of the ratified international treaties in the legal order of the state. Following 
Poland’s accession to the European Union the issue of the sources of law became more 
complicated. In particular, the principle of the direct application expressed in Art. 91.3 of 
the Constitution does not regulate all the issues.

At the beginning the constitutional regulation of the civil freedoms and rights was 
modest. As late as in the middle of the 20th century it was limited to the suffrage and a few 
principles copying the expressions from the French Declaration of the Rights of Man and 
of the Citizen (La Déclaration des droits de l’Homme et du Citoyen). Only the 20th century 
brought the increased interest in the social-economic rights. This delayed the regulation 
of the social and economic rights in the constitution, compared to the political rights and 
led to the situation when in many contemporary constitutions the social and economic 
rights of an individual have the form of a declaration (programmatic norm).



451J. Trzciński, O znaczeniu konstytucji jako ustawy zasadniczej państwa

A closer look at the regulation of the freedoms and rights of an individual over the 
years shows that this area has progressed and become unified in line with the develop-
ment of the European civilisation. The acts of international law recognised as a part of 
the state’s legal order played an significant role. Nevertheless Europe is not ready for the 
joint European constitution.

Currently the constitution is increasingly often the basis of court decisions which de-
monstrates the long way we have gone in only 50 years and the great importance of the 
constitution in the legal life.
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Summary

of the article: Expropriation and return of real property in the administrative court 
decisions

The expropriation and return of real property is one of these institutions of the Polish 
substantive administrative law whose present form has been predominantly shaped by the 
court decisions, mainly of the Supreme Court and the administrative courts: firstly the 
Supreme Administrative Court and now also the Voivodship Administrative Courts.

During the 40 years of functioning of the administrative courts in Poland, after 
WWII, the expropriation legislation has undergone substantial transformations. During 
this period of time the system of legal norms in this area was totally changed three times. 
The Act on Real Property Management has been amended a few dozen times during the 
twelve years since its effective date. Some of these amendments materially changed the 
construction of the real property expropriation and in the manner indicating the total 
inconsistence of the legislator or lack of respect for the constitutional rules as exemplified 
by two amendments to the principles of awarding compensation for the expropriated real 
property.

It is not a surprise that in such an unstable state of the legal regulation and its defi-
ciencies the court decisions have played the key role in the interpretation of the laconic, 
often unclear and constantly changing norms regulating the institution of expropriation 
and return of real property and it must be stated without exaggeration that the Supreme 
Court and the Supreme Administrative Court, and now also the Voivodship Administra-
tive Courts, have passed the exam with merits and their decisions have played the key role 
in giving the legal construction of the expropriation and return of real property the shape 
that takes into consideration the public interest that requires cancelling or limiting the 
rights to real property, including, without limitation, the right of ownership, and the equ-
itable interest of the entities affected by the procedure of expropriation of real property.

It must be noted that quite often the principles developed in the court decisions were 
then approved by the legislator and became the formally applicable legal norms. The per-
fect example is the evaluation by the judicial decisions and doctrine of the legal nature of 
the acquisition of real property by the State Treasury under the agreement referred to in 
Art. 6 of the Expropriation Act of 1958 as subject to return under Art. 34 thereof. Only 
several years later the legislator ordered in Art. 216.1 in principio (in the beginning) of 
the Act on Real Property Management that the provisions of Chapter 6 Title III thereof 
should be applied to the real property acquired under Art. 6 of the Expropriation Act of 
1958. The regulation included in Art. 216.1 in principio (in the beginning) of the Act on 
Real Property Management means that the legislator – accepting the opinions included in 
the judicial decisions and the doctrine confirmed expressis verbis (in express words) that 
such real property is subject to return under the procedure and on the principles set out in 
Art. 136 and the following of the Act on Real Property Management.
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ustaw ani odmawiać ich zastosowania bez uprzedniego uzyskania orzeczenia sądu 
konstytucyjnego stwierdzającego niekonstytucyjność ustawy, jest bez znaczenia 
dla omawianego unijnego obowiązku sądu krajowego. Zatem nawet wówczas, gdy 
sądy administracyjne uznają się za niewłaściwe do oceny konstytucyjności ustaw 
i odmowy ich zastosowania, co zdaje się potwierdzać orzecznictwo58, to ów stan-
dard konstytucyjny nie może stać na przeszkodzie pełnemu wykonywaniu przez 
sądy administracyjne obowiązków wynikających z unijnej zasady pierwszeństwa, 
w tym oceny zgodności ustaw z prawem unijnym i niestosowania z własnej inicja-
tywy ustaw uznanych przez te sądy za niezgodne z prawem unijnym.

Summary

of the article: The administrative courts as the European Union courts

This article presents certain problems concerning the competence of the administra-
tive courts as the EU law courts i.e. the problem of the individual’s access to the admi-
nistrative courts in order to protect the rights based on the EU law, the problem of the 
administrative courts raising on their own motions the EU law issues, the problem of the 
administrative courts determining the factual basis of a court decision and the scope of 
the proceedings to take evidence, the problem of transitional protection in the proce-
edings before administrative court and the problem of an administrative court’s refusal 
to apply the act recognised by this court as inconsistent with the EU law. The analyses 
included in the article show that the so-called capacity to lodge a complaint regulated in 
the Law on Proceedings Before Administrative Courts satisfies the requirements of the 
effective court protection of these rights. The problem identified in the doctrine as “the 
administrative courts raising on their own motions the EU law issues” is actually the 
known problem the administrative court being bound with the charges and the grounds 
of the complaint updated only in the case of a cassation complaint to the Supreme Ad-
ministrative Court. The issue of the administrative courts determining the factual basis, 
the scope of the proceedings to take evidence before these courts or the evaluation of 
evidence by the administrative court is problematic under the Law on Proceedings Before 
Administrative Courts as in some categories of the EU cases falling within the compe-
tence of the administrative courts the EU law requires not only that the legality of the 
decision is assessed but first of all that the case is decided as to the merits and the factual 
basis is determined, and not only that the correctness of the facts established by the public 
administration is assessed. It is beyond doubt that the system of the so-called transitional 
protection provided for in the Law on Proceedings Before Administrative Courts does 
not fully correspond with the European standards in this area and requires urgent legisla-
tive amendments. The relation of the administrative courts to the compliance of laws with 
the Constitution and the EU law and to the practice of the Constitutional Tribunal “de-
ferring” the date on which laws become ineffective must be redefined, when it is related to 
the individual freedoms and rights based on the EU law. The line of adjudication started 
with the Simmenthal case, and in particular the case of Filipiak and recently Kücükdeveci, 
does not leave any doubts that the Constitutional Tribunal has definitively lost its status 
of the sole “controller” of legality of the implementing acts as well as the other laws in the 
“European shadow”.

58 Zob. przypis 32.
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wiedzy, by orzec samodzielnie, że w następstwie nakazanych zabiegów gruntom 
nadano lub przywrócono wartości użytkowe. Ocena ta nie może być uzależniona 
od zakresu wykonanych robót rekultywacyjnych, lecz od ich efektów. Ustalenie 
zatem, czy gruntom nadano względnie przywrócono wartość użytkową, wymaga 
dokładnego wyjaśnienia sprawy przez podjęcie wszelkich niezbędnych czynności, 
nie wyłączając dowodu z opinii biegłego54. W orzecznictwie sądów administra-
cyjnych nie kwestionuje się potrzeby skorzystania z wiedzy specjalistów, pojawiła 
się natomiast inna kwestia – jeden czy dwóch biegłych. Stanowisko odosobnione, 
że winna to być opinia dwóch biegłych, zajął sąd w wyroku z 17 listopada 2004 r., 
II SA 4116/0355. Wydaje się, iż nie ma ono jednego uzasadnienia w przepisach 
ustawy o ochronie gruntów rolnych i leśnych. Art. 28 ust. 5 ustawy przewiduje, 
że rozmiar ograniczenia wartości użytkowych gruntów ustala się na podstawie 
dwóch odrębnych opinii rzeczoznawców. Na ich podstawie organ wydaje tylko 
decyzję określającą stopień ograniczenia lub utraty wartości użytkowej gruntów. 
W odniesieniu do innych decyzji przewidzianych w sprawach rekultywacji i zago-
spodarowania, w tym do decyzji o uznaniu rekultywacji za zakończoną, art. 22 
ustawy nie odwołuje się do art. 28 ust. 5 ustawy56. Nie oznacza to wcale, by nie 
powoływać w sprawie biegłego czy biegłych, jeżeli będzie uzasadniona potrzeba.

Decyzja o uznaniu rekultywacji za zakończoną może swoimi skutkami wy-
biegać niekiedy poza ramy ustawy o ochronie gruntów rolnych i leśnych. Okazuje 
się np., że dopiero definitywnie zakończona rekultywacja potwierdzona orzecze-
niem administracyjnym może być podstawą dokonania i zatwierdzenia klasyfi-
kacji gruntów57. Takie stanowisko wyraźnie wynika z treści art. 2 ust. 1 pkt 8 
u.o.g., który stanowi o gruntach poddanych rekultywacji. A zatem wpierw zakoń-
czenie rekultywacji i dopiero na tej podstawie bonitacja gruntów, pozwalająca na 
określenie ich charakteru.

Summary

of the article: The administrative court decisions in the farmland conversion cases

Farmland has been and for a long time will be an irreplaceable means of production 
for the farmers. Its practical lack of capacity to be multiplied, the chemical, physical and 
agrotechnical qualities make the legislators (not only the Polish legislator) designate the 
reasonable directions of its use and protection. The protective aspect may not dominate 
the needs to organise the investment space and the infrastructure of the rural environ-
ment. The contemporary protection of farmland should be the sequence of organically 
interrelated protective and planning measures, given that investors are increasingly often 
and even almost universally interested in the traditional rural areas, including farmland.

The Polish protective legislation has evolved, beginning with the act of 1971 through 
the act of 1982 until the prevailing Act on Protection of Farmland and Forests dated 3 Fe-
bruary 1995 (Journal of Laws of 2004, No. 121, item 1266, as amended). Given that the 

54 Zob. wyrok z 17 listopada 2006 r., II OSK 1388/05, Lex nr 321531.
55 Lex nr 164705.
56 Por. uzasadnienie wyroku powołanego w przypisie 54.
57 Teza 1 wyroku z 19 stycznia 2009 r., I OSK 96/08, Lex nr 478298.
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administrative courts were reactivated in Poland as late as in 1980, until then the problem 
of protection of land was within the competence of the common courts. Since the 1980s 
it became the domain of the administrative courts – now the Voivodship Administrative 
Courts adjudicating in the 1st instance and the Supreme Administrative Court as the 2nd 
instance.

The presented review of the farmland conversion cases is selective. The author se-
lected these judgements which set the adjudicating trends and as a result led to the uni-
fication of practice. These are both the judgements of the Voivodship Administrative 
Courts and the resolutions and judgements of the Supreme Administrative Court. The 
hierarchical structure of the review reflects, with slight modifications, the order of the 
articles in the Act. In the case of certain statutory provisions the court practice does not 
exist at all and in the case of others e.g. Art. 7, 12 or 20, it is very rich.

The problems considered by the administrative courts most often concerned: the pur-
poses of farmland protection, the object of protection, the conversion procedure itself 
(the permit to change the purpose of land) in conjunction with the zoning proceedings, 
the capacity to file a request for a consent to change the purpose of farmland or forest, 
the obligations related to the exclusion of land from agricultural production, the technical 
problems of determining the charges and fees, the remedial fees, the entities obliged to 
reclaim land, the scope of land reclamation and declaring it completed.
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Znana jest zresztą coraz szersza praktyka sądów administracyjnych w kierunku 
przesuwania granic kryterium legalności poza granice celowości (np. koncepcja 
legalności celu). Ocena legalności decyzji przez pryzmat celu, jakiemu ona ma 
służyć, nie jest więc wykluczona.

Summary

of the article: The importance of the reasons for a decision made by a public admini-
stration authority for the judicial decisions of the administrative courts

In the initial part of this article the author argues that the reasons for an administra-
tive decision are its basic component the purpose of which is to present the motives behind 
this and not any other decision. The prevailing legal regulation included in Art. 107.3 of 
the Administrative Procedure Code does not reflect this essential element of the reasons 
and its laconic nature and the formal-procedural style results in practice in the frivolous 
attitude of the public administration authorities to providing the reasons for their deci-
sions, clearly visible to an administrative court judge.

Apart from the procedural and material aspect making an administrative decision 
has an intellectual aspect. The authority drafting the decision must collect and segregate 
facts. The method of classifying and selecting facts is of key importance for the ability to 
make the decision. At the time of making the decision the collected objective prerequ-
isites become the subjective motives of the authority’s actions. This is the essence of ma-
king a decision. The evaluation of legality of an administrative decision by the administra-
tive courts requires an answer to the question concerning the motives of the authority’s 
decision which may be sourced from the duly formulated reasons.

Having identified these basic assumptions the presented article discusses the nature 
of the reasons as an integral part of the decision and juxtaposes the features of the reasons 
for the various categories of the administrative decisions (free decisions – discretionary, 
decisions of the 2nd instance, the declaratory decisions and others). The further part pre-
sents the issue of the defective reasons and their separate suability.

In the conclusions the author points to the fact that the reasons for an administrative 
decision should be treated as its integral part which may include the content-related ele-
ments. Even if they do not include such elements, they should point to all the antecedences 
and motives for the act and its intended results. The duly formulated reasons are the 
procedure of the authority’s self-imitation used by the administrative courts. The court 
which does not verify the facts receives with the reasons the signal to seek the answer to 
the question if any fact or piece of evidence was omitted or if any fact or piece of evidence 
was misinterpreted or if any mistake was made as to the fact or if the given fact actually 
justified this and not any other decision. Depending on the answer, if the reasons for the 
decision are not provided it would be extremely difficult to evaluate the correct selection 
of the legal material by the authority who made the decision. The reasons allow to control 
the correctness of subsumption and to control the process of interpretation. Finally, the 
reasons should present the purposes and results of the decision the authority expects to 
achieve.



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




