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Zauważyć przy tym wypada, że w uzasadnieniu cytowanej uchwały powołano 
się także na art. 30 ust. 5 ustawy z dnia 7 lipca 1994 r. – Prawo budowlane38, w myśl 
którego sprzeciw w sprawie prowadzenia robót budowlanych właściwy organ może 
wnieść w terminie 30 dni od dnia doręczenia mu zgłoszenia prowadzenia określo-
nych robót budowlanych. Tak więc, jak się wydaje, w ocenie powiększonego składu 
Sądu także przy wnoszeniu tego sprzeciwu teza uchwały ma pełne zastosowanie.

Uważam, że dążenie do tego, aby zagwarantować obywatelom prawo do dobrej 
administracji nie może polegać na nakładaniu na tę administrację zadań w prak-
tyce niemożliwych do wykonania. Wypadałoby, moim zdaniem, wprowadzić do 
kodeksu uregulowanie, w myśl którego zachowanie przez organ administracji 
publicznej terminu załatwienia sprawy jest równoznaczne z nadaniem przed jego 
upływem rozstrzygnięcia na poczcie. Istniałaby w takim przypadku pewna data 
owego nadania przesądzająca o tym, czy termin został zachowany.

8. Niezależnie od podniesionych mankamentów czy też luk należy pozytywnie 
ocenić większość wprowadzonych w 2011 r. zmian ustawowych w zakresie prze-
pisów k.p.a. i p.p.s.a. W mojej ocenie przyczynią się one zwłaszcza do unowocze-
śnienia postępowania administracyjnego. Na marginesie wyrazić można nadzieję, 
że także wspomniany wcześniej projekt ustawy – Przepisy ogólne prawa admini-
stracyjnego doczeka się w końcu uchwalenia.

Summary

of the article: Amendments to the Administrative Procedure Code and the Law on Pro-
ceedings Before Administrative Courts that came into force in 2011

The author of this article discusses the legislative amendments to the Administrative 
Procedure Code (the APC) and the Law on Proceedings Before Administrative Courts (the 
LPBAC) introduced in 2011. After the period of relative stability, in particular in the case 
of the APC (which has been amended 19 times since its uniform text was promulgated in 
2000), in 2011 the APC will be amended 5 times. It must be added that the amendment 
introduced by virtue of the Act Amending the Administrative Procedure Code and the Law 
on Proceedings Before Administrative Courts dated 3 December 2010 (Journal of Laws of 
2011, No. 6, item 18) introduced rather signifi cant changes thereto. Their purpose was to 
modernise the regulation included in the APC. The tax procedure regulated in Section IV of 
the Tax Code dated 29 August 1997 (Journal of Laws of 2005, No. 8, item 60, as amended), 
based on the provisions of the APC on the general administrative procedure almost literally 
transferred thereto has become, due to many further amendments, the procedure more up-
to-date and adapted to the present reality than the original procedure.

The author analyses all amendments to the provisions of the APC, in particular the sub-
stantial changes. First of all these include the explicit inclusion of the request to reconsider 
a case which may be submitted in connection with the decisions made in the fi rst instance by 
a minister and a local government boards of appeal that have no superior authorities above 
them to the category of the usual remedies; introducing the new means of appeal in the 
form of a complaint on the excessive duration of administrative proceedings; the possibility 
of issuing a decision refusing to institute the proceedings when the request was submitted 
by an entity without a legal interest in the case; resignation from transferring a case on the 
grounds of competence in the form of a decision that may be complained against; introdu-

38 Dz.U. z 2010 r. Nr 243, poz. 1623 ze zm.
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cing the possibility of supplementing by virtue of law the decision on the adjudication and 
advice on the available means of appeal as well as specifying the conditions for an appellate 
authority to issue a decision on cassation.

The most important amendment to the LPBAC consists in introducing the possibility to 
fi le a complaint against the excessive duration of proceedings in the matters referred to in 
Art. 3.2.1- 4a of the LPBAC
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tacji nie może być wyższa od mocy prawnej ustawy, a organy podatkowe stosujące 
prawo nie mogą zastępować ustawodawcy. Organy podatkowe zobowiązane są do 
działania w postępowaniu podatkowym na podstawie prawa poprzez stosowanie 
przepisów prawa materialnego i procesowego przy rozpoznawaniu i rozstrzyganiu 
sprawy, jak również przy wydawaniu indywidualnych interpretacji przepisów 
prawa podatkowego.

Summary

of the article: Guarantees of taxpayers’ rights in the Constitution

The reasonable system of tax law being an element of the legal system should be consi-
stent with the Constitution of the Republic of Poland, synchronised with the other branches 
of law as well as ensure a taxpayer’s security. The guarantees of a taxpayer’s security in the 
tax proceedings must be sought in the tax authorities’ respect for the tax principles and in 
particular the principle of stability and certainly of the tax law, undoubtedly related to the 
principles of the citizens’ trust in the tax authorities which covers not only the process of 
applying law (the tax proceedings) but also of adopting law (the legislative activities).

The certainty of law means rather the existence of the conditions for foreseeing the acti-
vities of the state authorities and the related activities of the citizens than the stability of the 
provisions of law which in this area of law in certain economic conditions of the state may 
be diffi  cult to achieve. The predictability of the state activities understood so guarantees 
the trust in the legislator and the law it makes. It must be emphasised that the principle of 
certainty and stability of the tax law may not be interpreted in such a way that its application 
promotes tax evasion. Then it would result in denying the basic function of taxes i.e. their 
fi scal role. The basic function of the principle of stability and certainty of law is ensuring that 
the taxpayers and other parties e.g. the tax remitters and the tax collectors face an uncom-
plicated, clear and coherent system of tax law allowing them to perform their tax liabilities. 
The certainty of law means not only the absolute stability of tax law but rather the ability to 
foresee the activities of the tax authorities applying law.

The basic principles providing guarantees to a taxpayer include the principle of the exc-
lusive statutory regulation in the tax law. Adopting the principle of the exclusive statutory 
regulation in the domain of the tax law means that the events when the tax laws include 
authorisations to issue the implementing regulations are determined predominantly by the 
wording of Art. 217 of the Constitution of the Republic of Poland.

Another principle providing a taxpayer with the “guarantee of security” is the principle 
of equality in law. The Constitutional Tribunal on many occasions emphasised that the prin-
ciple of equality of law means that all subjects of law (the addressees of the legal norms) 
displaying a given material (relevant) trait to the same extent are to be treated equally i.e. 
the same, without discrimination or preference.
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Summary

of the article: Parties’ reservations to the minutes of a hearing (Art. 105 of the Law on 
Proceedings Before Administrative Courts)

The existence of the adversary proceedings before administrative courts results in the 
joint responsibility of the parties thereto for the conduct of the trial. The prevailing principle 
of cooperation between the parties to the proceedings and the court is expressed in Art. 105 
of the Law on Proceedings Before Administrative Courts (the LPBAC) imposing on the par-
ties the obligation to draw the court’s attention to the violation of the procedural provisions 
by submitting a motion to enter a reservation in the minutes of the hearing.

Art. 105 of the LPBAC covers all procedural errors (errores in procedendo) both these 
most important and irrelevant. In principle, in the course of a trial it is diffi  cult to determine 
whether the irregularity that has occurred will aff ect its fi nal result. The scope of application 
of the discussed regulation includes the non-appealable and non-binding decisions of a 1st 
instance court which therefore may be changed in accordance with the current needs of the 
trial. Art. 105 of the LPBAC also applies to the irregularities in the court taking the proce-
dural activities which are not decisions and which do not put the parties in the situation of 
uncertainty as to the court’s further plans and intentions concerning the course of the trial. 
These irregularities include, among others, the defective service of process (Art. 65-81 of 
the LPBAC), setting a hearing on a date preventing a party from appearing in person (Art. 
91.1 of the LPBAC), setting a hearing on a date preventing the parties from preparing to the 
hearing (Art. 91.2 of the LPBAC), incorrect designation of the time, purpose or the results of 
failure to appear at the hearing (Art. 93.2 2, 4, 5 of the LPBAC).

The reservations to the minutes of a hearing made by professional attorneys should spe-
cify in detail what in the party’s opinion is the essence of the court’s procedural violation, 
but the reservations made by the parties without legal expertise do not need to include in-
depth legal argumentation enumerating all the elements of the violated legal norm. The 
court should also instruct the non-professional parties to the trial under Art. 6 of the LPBAC 
that they are entitled to make reservations.

At the same time in Art. 105 of the LPBAC the legislator provided for two exceptions to 
the rule of the obligatory notifi cation of reservations to the minutes of a hearing. The fi rst 
exception covers all the events when the proceedings are invalid (Art. 183.2 of the LPBAC) 
as they represent violations the court must take into account by virtue of law. The second 
exception is the lack of a party’s fault in not making a reservation that must be substantiated. 
The lack of fault is in particular the concurrence of circumstances acting to the party’s de-
triment, such as disability, considerable lack of skill and resources or absence justifi ed by an 
event of force majeure.

The parties to the proceedings should make the fullest possible use of Art. 105 of the 
LPBAC. The obligation to notify reservations to the minutes, on the one hand strictly ob-
served by the SAC, on the other understood as reasonably formalistic, might promote even 
deeper control over the functioning of public administration and responsibility of the parties 
to the trial for its course and result.
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to jednak faktu, iż taki zbieg odpowiedzialności rodzi wątpliwości natury konstytu-
cyjnej, a o tym, że nie są one pozbawione podstaw, najlepiej świadczy przywołane 
wyżej orzecznictwo TK.

Summary

of the article: The concurrence of administrative and criminal liability

This article discusses the concurrence of administrative liability with the widely under-
stood criminal liability. The need to discuss this subject is determined basically by the fact 
that the regulations usually do not include the solutions excluding the possibility of double 
punishment, which gives rise to the constitutional doubts. The fact that these doubts are not 
groundless is best evidenced by the exceptionally joint voices of the representatives of the 
legal doctrine, the Human Rights Defender and the Constitutional Tribunal, where the latter 
has already considered this problem on a few occasions. First, in 1998, when it concluded 
that the regulations, to the extent they permit imposing on the same person an administra-
tive sanction and a punishment for a minor off ence for the same action, are inconsistent 
with the constitutional principle of the democratic state of law and are the token of excessive 
fi scalism (case K. 17/97). Therefore it has become necessary to eliminate the relevant regu-
lations from the legal order or create the appropriate norms of competence in order to avoid 
the competition between two or more rigours of liability of the similar functions in refe-
rence to the same action and the same entity. Satisfying the above postulate requires closer 
analysis of each event of restriction of a right or freedom, in particular by confronting the 
values and goods the relevant regulation protects with these that are restricted as a result 
thereof as well as by evaluating the method of implementing the restriction. Obviously, the 
legislator’s decision on giving priority to certain norms should be preceded by the systemic 
divagations and a certain hint in this respect might be the principle of the subsidiary nature 
of the criminal law. Although the dynamics of the social changes and the number of the so-
lutions and means at the legislator’s disposal hinder optimising such type of decisions, but 
it must be remembered that the legislator’s inappropriate (in relation to the qualities of the 
object of regulation) selection of the instruments of impact results in the destruction of law 
as the measure of social control.
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W takim przypadku postępowanie będzie mógł przeprowadzić wyłącznie organ po-
datkowy. Przy okazji nowelizacji u.k.s. z 25 czerwca 2010 r. ustawodawca mógł pójść 
krok dalej i przyznać powyższe uprawnienie także kontroli skarbowej. Brak takiej 
regulacji powoduje, że w przypadku zawiadomienia spółki o zamiarze wszczęcia po-
stępowania kontrolnego, wspólnicy mogą zdecydować o jej rozwiązaniu, wówczas 
uniknie ona kontroli ze strony organów kontroli skarbowej41.

10. Podsumowanie

Z zaprezentowanych powyżej poglądów doktryny i judykatury wynika, że ist-
niał spór co do możliwości wydania przez organ kontroli skarbowej decyzji na 
podstawie art. 115 § 4 o.p. Został on rozstrzygnięty poprzez nowelizację art. 24 
ust. 2 u.k.s., przyznającą organom kontroli skarbowej prawo do wydania decyzji 
o odpowiedzialności za zaległości spółek niemających osobowości prawnej w sto-
sunku do podmiotów będących wspólnikami spółki. Wspólnik odpowiada za-
równo za zaległości podatkowe, które powstały w czasie, gdy był on wspólnikiem, 
jak również za zaległości powstałe przed jego przystąpieniem do spółki. Niemniej 
przedmiotowy przepis dotyczy tylko postępowań kontrolnych wszczętych po 
30 lipca 2010 r. W dodatku może budzić wątpliwości interpretacyjne. Postulatem 
de lege ferenda jest więc doprecyzowanie przedmiotowego przepisu w ten sposób, 
że albo będzie stanowił on wprost o przekształceniu podmiotu postępowania ze 
zlikwidowanej spółki na jej byłych wspólników, albo doprecyzuje procedurę, sta-
nowiąc, iż wszczęte postępowanie wobec zlikwidowanej spółki należy umorzyć, 
a wobec jej wspólników wszcząć nowe, które zakończy decyzja wydana na pod-
stawie art. 115 § 4 o.p.42.

W stosunku do postępowań kontrolnych wszczętych przed 30 lipca 2010 r., 
a więc rozstrzyganych na podstawie wersji u.k.s. sprzed nowelizacji z 25 czerwca 
2010 r.43, art. 24 ust. 2 u.k.s. nie będzie jednak miał zastosowania. W tych sprawach 
niewątpliwie znajdzie zastosowanie procedura opisana w niniejszym artykule 
i przytoczonej linii orzeczniczej sądów administracyjnych, z którą autorzy tekstu 
w pełni się zgadzają, a która przyznawała organom kontroli skarbowej prawo do 
wydania decyzji na podstawie art. 115 § 4 o.p. jeszcze przed nowelizacją art. 24 
ust. 2 u.k.s.

Summary

of the article: The competence of a tax inspection authorities to issue a decision on hol-
ding a partnership’s/company’s former partners/shareholders liable

A tax inspection in a liquidated company has given rise to many doubts in the practice of 
the tax authorities and the tax inspection authorities. The prevailing laws and regulations 
do not provide for the possibility of carrying out such inspection which does not mean that 

41 Zob. D. Zalewski, A. Malezini, Ustawa o kontroli skarbowej. Komentarz praktyczny, Warszawa 
2011.

42 Tamże.
43 Ustawa z dnia 25 czerwca 2010 r. o zmianie ustawy o kontroli skarbowej oraz o zmianie niektó-

rych innych ustaw (Dz.U. Nr 127, poz. 858).
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in specifi c circumstances the former shareholders or members of the management boards of 
the liquidated companies will not be held liable for the outstanding tax liabilities that were 
not paid when the company was in existence. One of the material problems related to the 
issue in question is liquidation of a partnership (established both under the Civil Code and 
the Partnerships and Companies Code) in the course of the tax proceedings conducted by 
the tax authorities and the tax inspection authorities. In such event the tax inspectors will 
have to eff ectively end the initiated proceedings and take the decision on instituting sepa-
rate proceedings against all the partners of the liquidated partnership in order to decide on 
holding them liable for the outstanding tax liabilities under Art. 115.4 of the Tax Code dated 
29 August 1997.

Such decision in the case seems to be obvious in the case of the tax authorities. The 
practice of the tax inspection authorities so far has been inconsistent, mainly due to the in-
terpretation doubts concerning their competence to make the decision under Art. 115.4 of 
the Tax Code. The judicial decisions of the administrative courts initially recognised the tax 
inspection authorities as lacking capacity to issue such decisions. Two judgements passed by 
the Supreme Administrative Court following the analysis of the problem started a new line 
of adjudication rendering it possible. However, this line has not become generally approved. 
Most of the tax inspection authorities still do not issue decisions in the said procedure, en-
ding the proceedings with the inspection result and transferring the case to the territorially 
competent director of the tax offi  ce. In the event the taxpayers complain about such decision, 
the administrative courts accept the said procedure in their decisions. As a result there are 
signifi cant diff erences concerning the evaluation of the proper form in which the tax inspec-
tion authorities should end the proceedings, also in the judicial decisions of the administra-
tive courts, which should not be the case.

In order to remove the existing discrepancies in the judicature, it should be procured 
under Art. 15.1.2 and 15.1.3. of the Law on Proceedings Before Administrative Courts of 30 
August 2002 that the Supreme Administrative Court adopts a resolution aimed at clarifying 
the interpretation of Art. 115 of the Tax Code and determining whether it may be applied 
also by the tax inspection authorities.
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