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Summary

of the article: The principle of supremacy of EU law

Applying the principle of supremacy as the confl ict-of-law rule is diffi  cult because EU 
law does not include the full catalogue of these rules leaving their regulation to the national 
provisions, mainly the constitutional ones. Such position is based on the assumption that the 
supremacy of EU law may be achieved by applying various national confl ict-of-law rules to 
various elements of EU law while respecting the principle of loyalty and the pro-EU interpre-
tation. The lack of clear confl ict-of-law rules in EU law results also from the recognition that 
we have to do with a new type of law for which both the traditional principles of application 
of the monistic and dualistic system are insuffi  cient. The Member States treat EU law as it 
own and implemented law excessively exposes the competence of the state to interpret this 
law. The formula of transferring competences and the supremacy of the autonomous EU law, 
characterised by the set of specifi c features, signifi cantly reduces the infl uence the Members 
States have on the understanding of this law.

Instead of creating its own confl ict-of-law rules the EU system has gathered over the 
years, in the form of the judicial decisions of the European Court of Justice, the list of fe-
atures strengthening its autonomous nature. In particular, no provision of national law may 
repeal any provisions of EU law. EU law has binding force and its applicability does not need 
to be confi rmed from time to time by any national law. In principle, EU law is a system of in-
ternational law formulated by the Members States limiting and transferring to the EU a part 
of their sovereign rights. As such it is binding on the states, their authorities and citizens. 
The matters transferred to the EU are in principle regulated in the national regulations, but 
the entry into force of the EU regulations is tantamount to at least the necessity not to apply 
the national laws, and in particular the impossibility of co-applying the national and the EU 
regulations, unless they were issued by proxy of the EU as the regulations implementing its 
normative acts. With respect to the matters transferred to the EU regulations, the state’s own 
(national) former law, if it doesn’t respect the EU standards.
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rolę sądowoadministracyjnego wymiaru sprawiedliwości. Sądy administracyjne 
mają przede wszystkim konstytucyjny obowiązek „równoważącego” wpływania na 
władzę ustawodawczą i obszerną egzekutywę, niezależnie od tego, czy działalność 
kontrolowanych organów ma wydźwięk polityczny. Nie zapominajmy, że władze 
ustawodawcza i wykonawcza znakomicie wykorzystują tajność do impregnowania 
się od odpowiedzialności przed suwerenem, a to jedno z największych zagrożeń 
demokracji.

Summary

of the article: Public consultations and the right information on the law-making pro-
cess compared to the Constitution of Poland and an “open government” postulate

The authors explain the term “open government” and point to the individual elements 
of this concept in Polish system of law. The article presents the designata hidden in the terms 
“open government”, “open nature”, “public nature” or “transparency” which increasingly 
often appear in the Polish legal discourse. The authors prove that these term are not com-
pletely foreign, although the legal institutions implementing the concept of the “open go-
vernment” have been widely dispersed in the Polish system of law. Contrary to the public 
expectations, it is not a consistent matter regulated in a complex manner, especially as far 
as the so-called “public consultations” within the framework of the widely understood law-
making procedures are concerned.

In the authors’ opinion the Constitution 1997 creates certain space between the repre-
sentative and direct democracy therefore making it possible to increase the civic involvement 
and the responsibility of the government towards the sovereign. The increased pressure on 
public consultations would strengthen the civic society and lead to optimal law-making so-
lutions, but this ambitious goal may not be achieved without ensuring the proper protection 
of the elementary political rights, and in particular the right of access to public information 
and its re-use.

The authors present the critical and approving positions concerning the administrative 
courts’ protection of access to public information on the activities of persons and authorities 
named in the Constitution, postulating deeper refl ection on the fundamental role of the ad-
ministrative courts in protecting the basic elements of the democratic system.
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do wydania aktu prawa miejscowego nie może być podstawą stwierdzenia utraty 
jego mocy obowiązującej, jeżeli zmiana ta nie ma charakteru zasadniczego. Brak 
zamieszczenia przez ustawodawcę w ustawie nowelizującej przepisu przesądza-
jącego o zachowaniu w mocy aktów prawa miejscowego wydanych na podstawie 
upoważnienia podlegającego modyfi kacji nie przesądza o utracie mocy obowią-
zującej przepisu. Odmienny pogląd byłby sprzeczny z zasadą pewności prawa 
(art. 2 Konstytucji) i świadczyłby o wyższości formalizmu nad racjonalizmem. 
O prawach jednostki nie może decydować np. uchybienie czy brak przezorności 
ustawodawcy.

Na podstawie przytoczonych orzeczeń można stwierdzić, że sądy administra-
cyjne, rozstrzygając o legalności aktów prawa miejscowego w oparciu o kompe-
tencje przyznane im w art. 184 Konstytucji, respektują konstytucyjne zasady wyni-
kające z autonomii samorządu terytorialnego.

Summary

of the article: The premises of legality of an act of local law in the judicial decisions of 
the administrative courts

The acts of local law are the normative acts incorporating the regulations generally 
applicable in the specifi c part of the state’s territory (Art. 87.2 of the Constitution of the 
Republic of Poland) issued by the local government authorities or the territorial bodies of 
the government administration. Introducing the key elements of construction of the acts 
of local law to the Constitution is the expression of founding the exercising of public au-
thority on the local level on the principle of independence of the local government units. 
AS regards the territorial bodies of the government administration this independence 
is limited by a voivode’s and the Prime Minister’s ability to intervene in the contents of 
the act.

The Constitution authorises the law-making authorities of the local government as well 
as the executive authorities to issue the acts of local law on the basis and within the limits 
of the authorisations included in the act and on the principles set out in the systemic laws. It 
means that the acts of local law are not autonomous, but they are not subject to the rigours 
concerning the regulations issued by the constitutional authorities referred to in Art. 92.1 of 
the Constitution, either. The constitutional legislator, entrusting to the units of local govern-
ment the exercising of a signifi cant part of the public tasks in its own name and on its own 
responsibility, provided the local authorities with the powers to shape the public relations 
with the acts of local law.

The authorisation to issue an act of local law may have general nature – empowering 
an authority to regulate on its own the relations within this authorisation – or a specifi cally 
executive nature, where an act regulates the contents of the given matter, authorising the 
authority issuing an act of local law to regulate the very procedure of exercising. The legi-
slator may also entrust the bodies of local government with making the laws related to the 
limitations of rights and freedoms, but the power to make the order regulations set out in the 
systemic laws of the local government may be exercised only in order to prevent, in certain 
situations, the real threats to the specifi c values.

The administrative courts determining the legality of the acts of local law exercising the 
power resulting from Art. 184 of the Constitution respect the constitutional principles stem-
ming from the autonomy of local government. The judicial decisions of the administrative 
courts emphasise in particular, that an act of local law cannot be recognised as invalid due 
to the violation of the principles of legislative technique. Alike, changing the authorisation 
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to issue an act of local law may not serve as the grounds for declaring that it lost its binding 
force, if such change is not of elementary nature. If the legislator does not include in the 
amending act a provision declaring that the legal acts issued on the basis of the authorisa-
tion subject to modifi cation remain in force, it does not mean that such provision becomes 
ineff ective.
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Błędem ustawodawcy było niezamieszczenie w ustawie z dnia 28 listopada 
2003 r. o zmianie ustawy o gospodarce nieruchomościami przepisu przejściowego 
utrzymującego w mocy dotychczasowe akty prawa miejscowego wydane na pod-
stawie art. 98 ust. 4 u.g.n. do czasu wydania nowych aktów prawa miejscowego na 
podstawie art. 98a ust. 1 tej ustawy. Przełamywanie ugruntowanej reguły walida-
cyjnej w celu naprawienia błędu ustawodawcy nie mieści się jednak w kompeten-
cjach sądu i może prowadzić do nieakceptowalnych w państwie prawnym konse-
kwencji.

Summary

of the article: An act of local law becoming invalid as a result of repealing or amending 
the law authorising to issue such act of local law

Pursuant to the unquestioned validation rule of the Polish legal order an executive act 
becomes invalid as a result of repealing or amending the provision of the law authorising 
to issue such act of local law. In the prevailing normative acts this rule may be identifi ed in 
Art. 32 of the schedule to the Regulation of the Prime Minister dated 20 June 2002 on “The 
principles of legislative technique” (Journal of Laws No. 100, item 909, hereinafter the PLT). 
The legal literature emphasises that Art. 32 of the PLT does not create this rule but only re-
minds the editor of a normative act thereof. Its applicability is justifi ed by the value being the 
foundation of the principles expressed in the Constitution: legalism, exclusiveness of an act, 
certainty of law, a citizen’s trust in the state and the law made by the state being the princi-
ples considered to be the necessary elements of the principle of the state of law. Its applica-
bility is also justifi ed by the values being the foundation of the constitutional concept of the 
sources of law. Therefore the courts cannot refuse to apply the validation principle reminded 
in Art. 3 of the PLT, arguing it is a rule expressed only in the act of a rank of a regulation.

Art. 32 of the PLT provides that an executive act becomes invalid as a result of: 1) repe-
aling the law authorising to issue such an executive act, 2) repealing the provision of the law 
authorising to issue such an executive act or 3) amending the provision of the law authori-
sing to issue such an executive act consisting in changing the type of the executive act, the 
scope of the matters transferred for regulation in the executive act or the guidelines concer-
ning the contents of the executive act.

The doctrine of law emphasises that the validation rule reminded in Art. 32 of the PLT 
applies only to the so-called classical executive acts issued on the basis of the authorisation 
included in an act and for the purpose of its application and including the general and abs-
tract rules i.e. the regulations referred to in Art. 92 of the Constitution.

Although the relation between a law and an act of local law issued on the basis and wi-
thin the limits of the authorisations included in the law is “looser” than in the case of a law 
and a regulation and the acts of local law are not classical executive acts, the validation rule 
reminded in Art. 32 of the PLT applies also to the acts of local law, both to the executive acts 
of local law issued on the basis of the detailed authorisation in the specifi c laws and to the 
independent acts of local law issued on the basis of the general power expressed in the sys-
temic laws or other specifi c laws.
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powierzono. W przypadku trafi enia na wokandę sądową sprawy, w której rozstrzy-
gnięcie oparto na wytycznych MRR, sądy administracyjne powinny odmówić ich 
zastosowania, opierając swe rozstrzygnięcie na przepisach powszechnie obowią-
zującego prawa.

Summary

of the article: The legal nature of the guidelines concerning the operational pro-
grammes fi nanced from the EU funds

This article analyses the legal nature of the guidelines concerning the operational pro-
grammes fi nanced from the EU funds, issued by the Minister of Regional Development under 
the Act on the Development Policy Implementation Principles dated 6 December 2006. First 
of all it presents the bases of the functioning of the EU cohesion policy, including the prin-
ciples of the functioning of the operational programmes, their legal nature and the selected 
problems concerning their implementation. The essential part of the discussion is focused 
on the presentation of the statutory regulation of the minister’s guidelines, being in the au-
thor’s opinion an element of the system of the implementation of these programmes and 
its defi ciencies. Furthermore - through the prism of analysis of the judicial decisions of the 
administrative courts and the contents of the guidelines themselves – an attempt was made 
to defi ne their legal nature in relation to the system of the sources of law stemming from the 
Constitution.

The guidelines are diversifi ed. Most frequently they are a non-binding interpretation 
of law of truly commentating nature, presenting the methodology of acting and presenting 
the recommended behaviour. It is possible to give certain provisions of the guidelines the 
normative quality, because they express the norms of the general and abstract nature. They 
do not acquire the rank of the provisions of law within the constitutional meaning of their 
own accord. Only the conclusion that the guidelines including the normative content are 
addressed to the entities organisationally subordinate to the Minister of Regional Develop-
ment, being both the employees of the Ministry as well as the boards of the voivodships, 
makes it possible to recognise them as the sources of the internally applicable law within 
the meaning of Art. 93 of the Constitution. However, they are neither generally applicable 
law nor – contrary to what many adjudicating panels of the administrative courts claim – the 
specifi c sources of law, because the Constitution does not provide for such solution. Conse-
quently, the guidelines may not serve as the grounds for any decisions concerning the appli-
cants being private entities, in particular on awarding or refusing to award EU subsidies.
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Summary

of the article: The institution of expropriation under Art. 2.1. of the Constitution of the 
Republic of Poland 1997 in the decisions of the Constitutional Tribunal

The purpose of the article was to discuss all aspects of the term “expropriation” and its 
completion – presenting the understanding of the other terms used in Art. 21.2 of the Con-
stitution.

The introduction to the article defi nes the understanding – in accordance with the views 
of the past doctrine of law – the institution of expropriation and the conditions of its admis-
sibility. Against this background the author discusses the nature of deprivation of a right and 
the condition of its admissibility and responds to the question which limitation or depriva-
tion of a right is not an expropriation within the meaning of the Constitution and in the light 
of the judicial decisions of the Constitutional Tribunal. Furthermore, the authors mentioned 
the institutions of nationalisation and requisition.

Then, analysing the institution of expropriation in Art. 21.2 of the Constitution in the 
light of the judicial decisions of the Constitutional Tribunal the author discusses the fol-
lowing problem related to the understanding of this institution: 1) the subjective element; 
2) the type of activity of the expropriating entity and the form of its functioning; 3) the 
conditions of admissibility of the expropriation: a) the “just expropriation”; b) the “public 
purposes” and c) the so-called necessity (“admissible only if”). In the conclusions the author 
points to the practical consequences of understanding the term “expropriation” for the enti-
ties applying law i.e. they formulate the general principles for the Polish expropriation law 
relying on the judicial decisions of the Constitutional Tribunal.




