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Summary

of the article: Interactions between the enforcement of competition law in public and
private law proceedings

The European model of legal protection of competition principles was substantially
based on the mechanism of implementing them in the public interest. Despite the fact that
the provisions of EC Treaty (currently the Treaty on the Functioning of the European Union®
— hereinafter: TFEU) governing this matter have not changed for several dozen years, the
concept of exercising them evolved by including - in the full body of measures that are to
strengthen market competition — also the instruments of civil law oriented towards protec-
ting persons harmed as a result of violation thereof.

The axiology of the treaty law was being enriched as a result of the case law established
by the Court of Justice, where it was consistently assumed, that implementation of Treaty
regulations governing competition in the public interest may not prevent aggrieved persons
from seeking compensation for suffered losses. The direct effect of art. 101 and 102 of TFEU
means that for individuals they constitute the source of rights the enforcement of which be-
longs to the competence of national courts in member states.

The concept of complementary application of TFEU provisions in the scope of compe-
tition was elaborated in the Papers of European Commission — Green and White related to
the development of common principles in the field of facilitating claiming compensation by
individuals aggrieved as a result of this law violation. A recently published draft directive
of the European Parliament and the Council regarding some of the regulations governing
claiming compensation due to violation of competition law provides for an approximation
of the regulations of member states to ensure effective enforcement of Union competition
principles by optimizing interactions between both modes for implementing this law. The
proposed model is to guarantee to the victims of violations the possibility to effectively claim
full compensation for incurred damage. However, the positive connotations stemming from
the recitals of the act are not confirmed to a sufficient extent in the proposed regulations.

This original material highlights the issue — so far not resolved on the Union level - of
broader access of entities aggrieved on an individual basis as a result of competition vio-
lation to the information and documents, required for the purposes of court proceedings,
collected in relation to public law proceedings undertaken by the Commission or national
authorities for competition issues.

! Consolidated version of TFEU of May 9, 2008, OJ EU C 115, p. 47.



Summary

of the article: Penalties and charges for occupying a traffic lane for purposes not re-
lated to road usage in the case law of administrative courts

Included in the act on public roads, the regulation referring to charges and penalties
for lane occupation for “other than road” purposes, implementing a specific goal of the legi-
slator’s policy, is expressed in the principle of road lane protection, and as a consequence in
precisely restricting the rights to occupy it. Fundamental is the principle that lane occupa-
tion requires the road operator’s permission and is subject to a fee, whereas its occupation
without permission or not in conformity with the conditions specified therein, results in im-
posing a fine. From the adopted legal solutions it appears that the fee for lane occupation
constitutes a kind of a compensation for occupying it for other than road-related purposes,
whereas the fine, irrespective of the repressive function, fulfills also a compensation func-
tion, because it is a compensation for the damage caused as a result of failure to adhere to the
order to obtain permission and obligation to pay due charge.

The opinion that administrative fines constitute an ailment for a committed administra-
tive tort is accompanied by the assumption that a fine is imposed irrespective of the blame
for it, because this liability is of objective nature. However, it is brought up that the reason
for imposing administrative penalty should be the occurrence of an subjective blame-related
element, and the entities against whom charges are leveled should be able to defend them-
selves and prove that the failure to fulfil the obligation results from circumstances that were
beyond their control. Controlling the legal compliance of decisions imposing fines for road
lane occupation, administrative courts ad casum refer to arguments related to subjective
culpable action and “contra-type” argument.

From the perspective of the normative grounds for shaping the road operator’s will with
respect to expressing/not expressing the consent to lane occupation for other than road-
related purposes, the control of administrative courts covers mainly the limits of admini-
strative discretion, under which an administrative body operates, and the correctness of the
establishment of the fees for road lane occupation. The regulation referring to rates of fees,
as well as detailed principles for establishing due fees is also of fundamental importance for
administrative court control over the size of fines for road lane occupation without permis-
sion or contrary to the conditions specified therein.



Summary

of the article: Legality of public administration bodies’ actions in administrative proce-
edings and control of this legality exercised by administrative courts

The article discusses the relationship between a legal action of a public administration
body and the control of this legality exercised by an administrative court. The examined
issues have been narrowed down to the activities of public administrative bodies consisting
inissuing administrative decisions in the proceedings carried out under the provisions of the
act of June 14" 1960 — Code of Administrative Procedure. These decisions, after the judicial
remedies applicable under these proceedings have been exhausted, may be the subject of a
complaint to an administrative court filed and examined according to the provisions of the
act of August 30* 2002 — Law on Proceedings before Administrative Courts. It has been no-
ticed that a body, applying law to issue an administrative decision, does not have any legal
remedies at its disposal that aim at correcting the legal status of the examined case. Ho-
wever, the administrative court, exercising control over such a decision, has such measures
at its disposal, which results both from the entitlements related to the status of a judge, as
well as from the attributes of courts as judicial bodies. Therefore, a thesis has been proposed,
stating that the legal action of a public administrative body when issuing a decision is not
always tantamount to the dismissal of a complaint against such a decision by the administra-
tive court — interpreted as the result of a control confirming the legality of the body’s’ actions
related to the issuing of the decision. Following the discussion on selected legal regulations
binding for public administrative bodies in the course of resolving administrative cases and
for administrative courts in the course of examining court and administrative cases, a conc-
lusion has been proposed, that the result of court and administrative control of the legality
of public administrative bodies’ actions is significantly impacted by the legality of law under
which the bodies take these actions. It has been highlighted that the fact of recognizing by
the court the contradiction of legal norms applicable to a given case leads to the complaint
being considered, which means that in fact it results in the responsibility in this scope being
transferred onto the public administrative body, whose actions were the subject of the com-
plaint. It has been therefore established that in the course of court and administrative proce-
edings public administrative bodies are burdened with the mistakes resulting both from an
improper application of the law as well as from an improper rule making.



Summary

of the article: Legal nature of the decision of the president of a higher education faci-
lity regarding pronouncing the acquisition of rights equivalent to the rights resulting
from holding the degree of associate professor

The objective of the article is to make an attempt to specify the legal nature of the deci-
sion of the president of a higher education facility regarding pronouncing the acquisition of
rights equivalent to the rights resulting from holding the degree of associate professor [in
Polish academic environment — the so-called habilitated doctor] and the effects that result
from this nature, with special emphasis placed on the possibility of having this act verified
by the Central Commission for Degrees and Titles in the form of an administrative decision
subject to the control of an administrative court, exercised under the provisions of the act
of August 30", 2002 — Law on Proceedings before Administrative Courts. To pursue this
research objective first the circumstances conditioning the issuing of a decision in line with
art. 21a of the act on degrees and titles have been discussed, including the issues related to
the scope of rights equivalent to the rights resulting from the fact of holding the degree of
associate professor. Further analysis concerned the issues related to the mode of making
such a decision, of the entry into force as well as raising objections and repealing it by the
Central Commission for Degrees and Titles by way of an administrative decision that may be
appealed against in an administrative court.

The performed analysis of the full body of the issues covered with the title subject as well
as the evaluation of the views presented so far in the judicature, provided arguments in fa-
vour of recognizing the decision of the president of a higher education facility regarding the
acquisition of rights equivalent to the rights stemming from the fact of holding the degree of
associate professor as an administrative decision. The proceedings as a result of which this
decision is issued are specific administrative proceedings, marked by a distinctiveness with
respect to the mode of conferring the degree of associate professor (and the resulting enti-
tlements) by way of a resolution of the department board, adopted also pursuant to a special
administrative procedure.



Summary

of the article: The concept of challengeability of procedural actions in administrative
court proceedings

This study refers to one of the forms of defectiveness of procedural actions in admini-
strative court proceedings, namely the challengeability of procedural actions. As a result
of conducted deliberations the author came to the conclusion that legal solutions adopted
in the Law on Proceedings before Administrative Courts (1.p.a.c.) with respect to the sanc-
tion of challengeability of procedural actions constitute quite a consistent legal structure
from the perspective of the nature of judicial competence of administrative courts as well
as the protection of the legal interest of an individual in administrative court proceedings.
However, certain reservations are raised by the regulation of the sanction of challengeabi-
lity of procedural actions taken under administrative court proceedings. These reservations
refer particularly to the application of the sanction of challengeability of the judgment of
an administrative court in the case of invalidity of administrative court proceedings, which
may blur the difference between qualified violation of law, providing the basis to apply in-
validity sanction, and lighter forms of law violations, as well as the current wording of art.
172 of l.p.a.c. and art. 258k § 3 L.p.a.c. in the scope in which they specify absence of case sub-
mission to the judicature of administrative courts ,,by reason of a person or subject-matter”,
which in turn is quite vague and inconsistent with the regulation of one of the reasons for
invalidity of administrative court proceedings in the form of impermissibility of legal action
(art. 183 § 2 item 1 L.p.a.c.). However, in the case of the application of the sanction of chal-
lengeability of an administrative court judgment in the case of invalidity of administrative
court proceedings it should be indicated that this solution corresponds to the regulation of
the legal judicial competence of the Supreme Administrative Court. Moreover, it is not a
decisive factor for the protection of individual legal interest in administrative court proce-
edings, because the application of the challengeability sanction by revoking the judgment of
an administrative court gives way to resolve the dispute over the compliance with the law of
the challenged form of public administration enforcement anew. In turn, with respect to the
observed inconsistency of legal solutions provided for in art. 172 1.p.a.c. and art. 285k § 3
l.p.a.c. with the regulation in art. 183 § 2 item 1 1.p.a.c. it should be proposed de lege ferenda
that the current wording of art. 172 L.p.a.c. and art. 285k § 3 l.p.a.c. stipulating the absence
of case submission to the judicature of administrative courts ,,by reason of a person or sub-
ject-matter” should be replaced with the stipulation, according to which “the legal action
was impermissible by reason of a person or subject-matter”.
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